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ST=2T/ORDER

PER VIKAS AWASTHY, JM:

This appeal by the assessee is directed against the order of Commissioner
of Income Tax (Appeals)-XXV, New Delhi (hereinafter referred to as ‘the CIT(A)’)
dated 09.12.2019, for assessment year 2013-14.
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2. The solitary issue raise in appeal by the assessee is disallowance of interest
income on Inter Corporate Deposits (ICD) and Fixed Deposits (FD) as income of
the assessee under the head “Profits & Gains of Business or Profession”, instead
the Assessing Officer (AO) has held aforesaid interest income as “Income from

Other Sources”.

3. Shri Satish Khosla, appearing on behalf of the assessee submits that the
assessee is engaged in the business of leasing & finance. During the period
relevant to assessment year under appeal, the assessee has earned interest
income on Inter Corporate Deposits and Fixed Deposits. The aforesaid income
was offered to tax by the assessee as Business Income. The assessee in its profit &
loss account has shown interest income under the head Revenue from
operations. Since, the time of inception the assessee has been consistently
showing interest income as income from operations. In the preceding assessment
year and in succeeding years, the Department has accepted interest income
offered to tax as business income. It is only in the impugned assessment year that
the AO has changed the head of income from ‘Business Income’ to ‘Income from
Other Sources’. The Id. Counsel placed on record copy of assessment order dated
22.12.2017 for AY 2015-16 passed u/s. 143(3) of the Income Tax Act, 1961
(hereinafter referred to as ‘the Act’). He pointed that for the assessment year
2012-13, 2014-15, 2016-17 and 2017-18, the return of the assessee was
processed u/s. 143(1) of the Act. The Id. Counsel submitted that the company
M/s. Sunkalp Portfolio Investments Pvt. Ltd. merged with Malbros Holdings Pvt.
Ltd., a Non-Banking Finance Company (NBFC) w.e.f 01.04.2017. The Id. Counsel
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further submitted that the assessee has given ICD’s to unrelated parties, the list of

companies to whom ICD’s were given is at page 73 of paper book.

3.1. The Id. Counsel submitted that the assessee had amortized certain
expenditure starting from AY 2012-13. Amortization expenditure was allowed in
AY 2012-13; the AO in the impugned assessment year has withdrawn
amortization of expenses without withdrawal of the same from the assessment

year in which it was first allowed to be amortized.

4. Per contra, Shri S.L. Verma representing the Department vehemently
defended the impugned order. He submitted that the assessee was not registered
NBFC, hence, the assessee could not have carried out leasing & finance activity.
The interest income from ICD’s and FD’s was thus rightly held to be income from
other sources by the AO. The assessee is not carrying any business activities
except for advancing of loans to the selected entities; therefore, the interest

income was assessed as income from other sources.

5. We have heard the submissions made by rival sides and have examined the
orders of authorities below. The primary issue in appeal is change of head of
income by AO from ‘Business Income’ to ‘Income from Other Sources’. The
assessee is engaged in the business of leasing & financing. To substantiate nature
of business carried out by the assessee, the assessee has placed on record copy of
Memorandum of Association (MOA). A perusal of main objects of MOA shows
that one of the main objects of the assessee is to carry business of leasing &
financing. For the sake of completeness the relevant extract from the main

objects of the assessee company is reproduced herein below:
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“2. To carry on the business of leasing and finance company and for the purpose to
acquire, maintain, sell and give on lease, hire-purchase, installment, financing, funding
of loan, refinancing and letting on hire all description, application, modalities and all
kinds of properties whether moveable or immovable on such terms and conditions as
may be deemed fit. To carry on in India or elsewhere the business of financing money
lending, bill discounting, factoring and corporate lending to advance money with or
without securities to provide finance to industrial enterprises on short term, medium and
long term basis by hire purchase, leasing or otherwise for corporate sectors, group
companies and investment in corporate sector, group companies both registered and
non registered in stock exchange, provide various loan assistance such as housing loan,
gold loan, education loan, marriage loan to individuals”.

6. The assessee has disclosed interest income on ICD’s & FD’s as income from
operations in Profit & Loss account. The statement of P&L account for the period
ending 31.03.2013 is at page 69 of the paper book. The assessee has been
consistently treating interest income on ICD’s & FD’s as business income and has
offered the same to tax as such. The Department in the preceding assessment
year i.e. AY 2012-13 and the subsequent assessment years i.e. AY 2014-15 to
2017-18 has accepted interest income as business income of the assessee.
Though the assessments were framed u/s. 143(1) of the Act, it was only in AY
2015-16 that assessment was made u/s. 143(3) of the Act in the case of assessee.
The assessee has placed on record copy of assessment order for AY 2015-16.
Perusal of the same reveals that income offered to tax has been accepted without

any addition.

7. In the impugned assessment year AO has changed the head of income from
profits & gains from business profession to income from other sources. Primary
reason for changing head of income by the AO is, that the assessee is not a
registered non banking finance company. The findings of the AO have been

upheld by the CIT(A). We do not find merit in the reasons for changing head of
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income. The object clause of Memorandum of Association clearly defines the
objects of the company for which it is incorporated and the business it intends to
carry. Merely, for reason that the company is not a registered NBFC cannot be
reason for changing the head of income. It is an admitted fact that in preceding
assessment year and succeeding assessment year the Department has accepted
interest income as Business Income of the assessee. The assessee has been
consistently showing interest income as business income. The rule of consistency
demands that the nature of assessee’s income should not be disturbed in one of
the intervening assessment years when in the past and in the subsequent
assessment years, the Revenue has already accepted the nature of income as
Business Income. Thus, in the light of above observations, the ground no. 1 of

appeal is allowed.

8. In ground no. 2 of appeal the assessee has assailed disallowance of Rs.
31,12,392/- claimed as business expenditure. The Id. Counsel for the assessee
restricted his arguments only with regard to disallowance of amortized
preliminary expenses. The assessee had incurred expenditure of Rs.17.85 lakhs
paid towards ROC fees for share application money on 09.03.2011. The assessee
has amortized aforesaid expenditure over the period of five years. The first year
of claim was AY 2012-13, this is a second year of claim of amortization of
expenditure Rs. 1.56 lakh. The AO disallowed assessee’s claim of amortization of
expenses in the impugned assessment year only. In the subsequent assessment
years the Department has again accepted amortization of expenditure. We find
no valid reason for disallowing amortization of expenditure in the impugned

assessment year when the same has been allowed in the preceding and
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succeeding assessment years. The AO is directed to allow amortization of
preliminary expenses in the impugned assessment year as well. Ground no. 2 of

appeal is thus allowed pro tanto.
9. In the result, appeal of the assessee is partly allowed.

Order pronounced in the open court on Monday the 29" day of July, 2024,
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