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3reer/Order

PER VIKRAM SINGH YADAV, A.M. :

This is an appeal filed by the Assessee against the order of Learned Principal
Commissioner of Income Tax, Patiala [in short the ‘Ld. PCIT'] dtf. 27/03/2022
pertaining to A.Y. 2017-18 wherein the assessee has challenged the order passed under
section 263(1) of the Income Tax Act, 1961 (in short ‘the Act') and has taken the

following grounds of appeal:

“1. That the Ld. Principal CIT passed the order under section 263(1) winch was barred
by limitation. As the assessment order was passed on 19.03.2019 and limitation had expired
on 31.03.2021.1 The order .is passed on 27.03.2022. Hence liable to be cancelled.

2. That without prejudice to above the nofice issued under section 263 by Ld.
Principal CIT and order passed under section 263 is illegal bad in law and against the facts
of the case.

3. That the Ld. Principal CIT has erred in passing the order u/s 263 as he could not
have passed the order u/s 263, being taken the case for limited scrutiny under CASS and,
therefore, the Ld. Principal CIT has exceeded his jurisdiction issuing the nofice u/s 263 and
passing the order 263(1).

4. That the Ld. Principal CIT has erred in invoking the provisions of section 263 of the
income tax act on the ground that the assessment order passed by the Assessing Officer
for AY 2017-18 in not only prejudicial to the interest of Revenue but it is also erroneous on



account of cash deposit in demonetization amounting to Rs. 24,00,000/-. Although
deposits were duly explained before the Ld. AO.

5. That the proceeding and the order passed by the Ld. Principal CIT u/s 263 is
perverse as it based on general observation and not specific to the facts of the case.

6. That the Ld. Principal CIT ignored the fact that the Ld. AO during assessment
proceedings had thoroughly examined the assessment record of the year in question and
earlier two yearsi.e. 2015-16 and 2016-17 also.

7. That the Ld. Principal CIT ignored the fact that the deposit were made from the
books of account of the appellant. The deposit in books were from the sale proceeds of
the plot (capital gain shown and tax paid).

8. That the Ld. Principal CIT failed to appreciate that Ld. AO had examined the
amount received by the appellant by recovery suit and compromise through court and
said necessary information/ details/ documents have been furnished by the assessee
which have been examined verified and placed on record.

9. That the appellant craves the right to add, delete or amend any ground(s) of

appeal before or during the appellate proceedings.”
2. Brief facts of the case are that the assessee filed her return of income on
21/07/2017 which was selected for limited scrutiny to examine cash deposits during the
demonetization period. Thereafter notice under section 143(2) and 142(1) alongwith
questionnaire were issued and after taking into consideration the submissions filed by
the assessee, the returned income declared by the assessee was accepted.
Subsequently, the assessment records were called for and show cause notice under
section 263 was issued by the Ld. Pr. CIT and after considering the submissions filed by
the assessee but not finding the same acceptable, the order passed by the AO under
section 143(3) dt. 19/03/2019 was held to be erroneous as well as prejudicial to the
interest of the Revenue and the same was set aside for passing a fresh order in

accordance with law after providing sufficient opportunity to the assessee.

3. Against the said order, the assessee is in appeal before us.

4, During the course of hearing, the Ld. AR submitted that during the year under
consideration, the assessee had deposited a sum of Rs. 28,00,000/- in her bank account
and during the course of assessment proceedings, necessary explanation were called

for and duly examined by the AO. The source of cash deposits was explained out of



cash in hand at the beginning of the year amounting to Rs. 24,34,428/- which was duly
reflected in the returned income filed for A.Y. 2016-17 which was filed on 12/08/2016
well before the declaration of demonetization and the balance amount of Rs.
4,00,000/- was explained as received during the year on account of compromise

reached with certain party.

4.1 In this regard, our reference was drawn to the notice issued under section 143(2)
dt. 21/09/2018 wherein it was mentioned that the case of the assessee has been
selected for limited scrutiny to examine cash deposited during the demonetization
period. Thereafter, another notice under section 142(1) dt. 04/01/2019 was issued by the
AO wherein the assessee was asked to furnish the source of cash deposits made during
the demonetization period alongwith documentary evidence. Further the assessee was
also required to furnish the bank statement for the relevant period and all the bank
accounts maintained by the assessee and the family members. In response, the
assessee vide its submission dt. 10/01/2019 submitted that the assessee was doing
business of Commission Agent which was earlier carried on by her husband who has
since expired and was having an opening balance of cash in hand amounting to
Rs. 24,34,428/- and the cash has been deposited out of the said cash in hand. It was
further submitted that the assessee has sold her share in agriculture land and out of the
sale proceeds, an amount of Rs. 4,00,000/- has been deposited in her bank account. It
was submitted that after taking into consideration, the submission of the assessee and
examining the same, the AO issued another notice under section 142(1) dt. 29/01/2019
wherein assessee was asked to furnish balance sheet for the year ended 31/03/2014 to
31/03/2016 and further, the submissions of the assessee that the cash deposit of Rs.
4,00,000/- was out of sale proceeds of agriculture land were not accepted and the
assessee was again asked to submit documentary evidence in that regard. In response
the assessee vide submissions dt. 06/02/2019 submitted copy of the previous year ITR as
well as balance sheet. It was further submitted that the assessee has inadvertently
stated earlier that the amount has been received from the sale proceeds of the
agriculture land, in fact the assessee has filed the legal suit against M/s Surinder Kumar
Jatinder Kumar, Patiala for bounce of cheques and later on, a compromise was made

by the party and an amount of Rs. 4,00,000/- was received which was deposited in the



bank account, copy of the bounce cheque, copy of the suit fled and the copy of the
compromise agreement was submitted for necessary examination by the AO. It was
also submitted that assessee has sold agriculture land and the proceeds of the same
were also deposited in the bank account through RTGS. It was further submitted that
the AO also independently verified the returned income from the I.T Portal in order to
compare and verify the cash position as disclosed by the assessee in the previous year
with the figures in the balance sheet provided by the assessee. Further the AO also
made independent inquiry with banks by calling for bank statement by issuing notice
under section 133(6) of the Act. It was accordingly submitted that the AO made
extensive inquiry both from the assessee as well as from independent sources and after
due verification, has accepted the explanation of the assessee regarding cash
deposited during the demonetization period. It was accordingly submitted that it is not
a case where the AO has not conducted due inquiry and verification and therefore the
order passed by the AO cannot be termed as erroneous in so far as prejudicial to the

interest of the Revenue.

4.2 It was further submitted that the assessee throughout the assessment
proceedings as well as proceedings under section 263 has claimed that it was having
cash in hand as on 31/03/2016 amounting to Rs. 24,34,429/- as per books of account
regularly maintained by her and said cash in hand was duly reflected in the return of
income filed for A.Y. 2016-17 on 12/08/2016 well before the date of demonetization i.e
08/11/2016 and given that there is no evidence on record to prove that the aforesaid
cash has been utilized by the assessee anywhere else. It is clear that for A.Y. 2017-18
there is no income which has been under assessed by the AO. As such there is no
question of any prejudice cost to the Revenue. It was submitted that the contents of
the show cause notice as well as the findings of the Ld. PCIT are relating to cash
generated during the previous A.Y. 2015-16 and 2016-17 and not for the year under
consideration. It was submitted that even though the AO was not required to examine
the cash in hand as on the beginning of the financial year which was duly reflected in
the returned income, still AO has gone ahead and verify the same. However the same
cannot be a basis for issuing show cause under section 263 of the Act and if at all, the

Revenue has any objection regarding the availability of cash at the beginning of the



financial year, then the matter may be looked at for the previous year and not for the

year under consideration.

4.3 It was further submitted that it is a case where proceedings under section 263
have been initiated purely based on the audit objection and therefore it is a case of
borrowed satisfaction. In this regard our reference was drawn to the audit memo issued
on 12/02/2021 and the contents of the show cause dtf. 11/02/2022 and it was submitted
that there is no difference between the wordings and sequence of figures of the audit
team and the reasons for issuance of notice under section 263 by the Pr. CIT. It was
accordingly submitted that it is a clear case of borrowed satisfaction and the Id PCIT
has not independently apply his mind before initiating the proceedings under section
263 of the Act. It was further submitted it is not a case where explanation to Section 263
can be invoked as the said explanation could be invoked only in cases where
mandatory inquiry is not conducted. It was submitted that in the instant case the AO
has conducted all the requisite and necessary inquiries which was required to be
conducted and has taken accepted the explanation of the assessee and the |d PCIT
therefore cannot substitute the view taken by the AO and impose his view and direct
another round of verification. In light of the above, it was submitted that the order so

passed by the Pr. CIT be set aside and the order of the AO be sustained.

S. Per contra, the Ld. CIT DR has relied on the findings of the Ld. Pr. CIT and our
reference was drawn to the relevant findings which read as under:

(ii) The assessee's contention regarding amount of Rs.5,80,000/- received from Sh.
Mohan Lai towards compromise of Court case in F.Y.2014-15; is not acceptable because a
perusal of Court order reveals that the Court had passed order on 12.12.2011, therefore,
the assessee had not provided any documentary evidence that can prove that the
compromise amount received in cash during F.Y.2014-15.

(i) Further contention of the assessee regarding receipt of Rs.6,37,000/- towards
compromise with Sh.Amarjeet Singh in F.Y.2015-16 is also not acceptable because on
perusal of court order dated 24.12.2015, the actual date of receipt of the compromise
amount cannot be ascertained in the absece of any documentary evidence in respect of
payment received by the assessee.

(iv) The Counsel's version is that withdrawn amount of Rs.7,80,000/- out of
'maturity amount of LIC & Reliance policy was kept with the assessee upfto
November, 2016 till the time of deposit. This argument is not acceptable as if is
against the human probability that such large amount of cash was kept in the hands of
the assessee. The safety of the money is much more secure in the bank account than in
the hands of the assessee. Further no evidence could be furnish by the assessee which



substantiates her claimed keeping money at home. Similarly, the argument of the assessee
that she kept with her all the cash sale consideration of land sold at village Sanour for
Rs.2,70,000/- and Rs.3,00,000/- till the demonetization period is not also not plausible.

(v) The assessee also has not explained the source of addition of Rs. 1,08,862/- to
capital account on account of profit in sale of shares which was also required to be
verified by the AQ.

4.1 Therefore, the increase in cash balance from Rs.4,76,831/- as on 31.03.2014 fo
Rs.24,34,429/- as on 31.03.2016 remained unexplained being sufficient time elapsed since
the receipt/withdrawal of amounts and deposit of the said amounts in the bank accounts
and required to verify as to the reasons for keeping such huge amounts in cash for such a
long period in spite of the assessee having bank account and to consider the taxability of
the same. Further, the Assessing Officer during the course of assessment proceedings has
failed to verify the cash flow statements and respective withdrawals.

From the above, it is evident that the assessment order was passed without making
inquiries or verification. The A.O. did not enquire/verify about the complete details and
documentary evidences of cash deposits during demonetization.

5. Under the aforesaid circumstances, the order of the A.O. is erroneous as the A.O. did not

enquire/verify about the complete details and documentary evidences of cash deposits

and also is prejudicial to the interest of the revenue being unexplained cash deposits

escaped for taxation.”
6. We have heard the rival contentions and purused the material available on
record. Firstly, we refer to the Id AR’'s contention that though the impugned matter
pertains to assessment year 2017-18, the |d PCIT is asking the AO to re-inquire the
availability of cash in earlier two years i.e, assessment year 2015-16 and 2016-17, and
availability thereof at the beginning of the year and by doing so, he has exceeded his
jurisdiction u/s 263 which is limited to matters pertaining to impugned assessment year
2017-18. Though at first blush, the said contention appears interesting but on
examination thereof, we are unable to accept the said contention and doesn’t believe
that the same supports the case of the assessee. The reason for the same is that it is the
assessee’s explanation that the deposit of cash during the financial year relevant to
assessment year 2017-18 is out of opening cash-in-hand at the beginning of the
financial year. In support of her explanation, the assessee has further submitted
explanation and related documentation regarding individual fransactions whereby she
was in receipt of funds and which were kept by her as cash-in-hand. The explanation
and documentation so submitted therefore have to be examined and verified by the
AO and only where the AO is satisfied with such explanation, the same can be
accepted and in an event, the explanation is not accepted, the AO has to lead

independent positive evidence to rebut the same. Therefore, in the context of



explanation so submitted by the assessee regarding the nature and source of deposits
in the earlier years and availability thereof at the beginning of the year and out of
which, the deposits have been made in her bank account, the Id PCIT has exercised his
jurisdiction u/s 263 of the Act and we are of the considered view that the same is clearly
subject matter of examination and emerging out of the assessment order and there is
no infirmity in inifiation of proceedings and exercise of jurisdiction u/s 263 of the Act.
Where the said contention of the Id AR is accepted, then, it will lead to a situation
where the assessees shall be at liberty to plead the source of deposits in their bank
account out of opening cash-in-hand and irrespective of merit of such explanation and
whether substantiated or not, the said explanation has to be accepted by the AO on
face value and the Id PCIT would be without any recourse and cannot take any action
u/s 263 of the Act which he is otherwise duty bound to exercise and in our considered
view, the same cannot be allowed as we believe that the same would be putting
restrictions on the powers and duties of the |d PCIT and something which is extraneous

to the provisions of section 263 of the Act.

7. Now, coming fo the explanation of the assessee regarding availability of
opening cash-in-hand of Rs 24,34,429/- out of which a sum of Rs 24,00,000/- was
deposited during the demonetization period. It has been explained that firstly, the
cash-in-hand of Rs 24,34,429/- has been duly disclosed in the balance sheet of the
assessee for year ended 31.03.2016 and the contents of the balance sheet are forming
part of the return of income filed by the assessee for the financial year 2015-16 relevant
to assessment year 2016-17. It was submitted that the return of income for the
assessment year 2016-17 was filed on 12/08/2016 well before the start of the
demonetization period and thus, it is evident that the assessee has duly disclosed to the
Revenue the availability of cash-in-hand at the beginning of the year and well before
the demonetization period. It has been further submitted that the said opening cash-in-
hand has been received on account of maturity proceeds from LIC and reliance
policies on death of her husband, Comprise and settflement amounts received pursuant
to Courts orders, sale of shares and sale of plot of land and withdrawals from the bank
account. It has been further explained that the reason for keeping cash-in-hand was

insecurity of the assessee and undergoing mental frauma on account of death of her



husband, divorce proceedings of her daughter and various Court cases. We find that
the aforesaid explanation were furnished in the context of specific notices issued by the
AO calling for the explanation in support of cash deposit and the AO has examined the
said explanations and has further carried out verification from the banks and after
examining earlier years tax returns, has accepted the same in support of cash
availability at the beginning of the year and deposit therefrom during the demonization
period. We therefore find that the matter relating to source of cash deposits during the
demonization period has been duly examined by the AO and he has taken all requisite
steps calling for explanation from the assessee, issuing further notices where the earlier
explanation was not acceptable and calling for further information and after carrying
out independent examination from past year tax returns available on department’s IT
Portal and calling from the information from the bank has accepted the said

explanation so furnished by the assessee.

8. Now, coming to the findings of the Id PCIT, regarding amounts received by the
assessee, pursuant to comprise and settlement as per various Courts orders, the |d PCIT
has accepted the fact that these Court orders are on record and the compensation
amount as so stated therein and the parties to the compensation are thus not disputed.
However, for the reason that the exact date of receipt of compensation is not
discernable, the explanation of the assessee has been negated. We find that the date
of the Court’s order are clearly discernable from the records and one of the such order
is dated 24/12/2015 and it can reasonably be presumed that the amount has been
received by the assessee within a reasonable period pursuant to such Court order
during the financial year 2015-16 in absence of any evidence that such Court order has
not been honoured and complied with by the other party and which is not the case of

the Revenue either.

9. Further, regarding other receipts on maturity of insurance policies, sale of land
etc, the factum of these transactions and necessary evidence on record has not been
disputed by the Id PCIT. Only reason why the Id PCIT has not accepted the explanation
of the assessee is that it is against human probability that the assessee would be

keeping huge cash-in-hand for such long period of time and no evidence has been



furnished. In this regard, we believe that the human probability has to be seen in
context of surrounding circumstances of the assessee prevalent at the relevant point in
time and a reasonable inference has to be drawn. In context of present assessee, after
the death of her husband, the assessee was undergoing a difficult phase in her
personal life and it must have took her time to gain understanding of business and
financial dealings of her late husband, thereafter she took steps to recover money
advanced to various parties by her husband, the cases were filed before the Courts
and compromise/settlement reached and pursuant thereto, she has recovered the
amount advanced by her late husband. Further, the trauma and pain in her life got
further aggravated on account of divorce proceedings of her daughter. In the said
background, if we see the assessee’s explanation, we find that she has sufficiently
explained and demonstrated the availability of cash which she kept in her possession
instead of depositing the same with bank or any other relative/third party and thus, she
has discharges the initial onus placed on her. In absence of any confrary evidence on
record, such an explanation has not been rebutted in the present case and thus, the
same deserve acceptance. We find that similar issue came up for consideration before
the Amritsar Benches of the Tribunal in case of ITO vs Chandan Nijjer (ITA no.
61/Asr/2016 dated 98/08/2016) wherein negating the similar contention raised by the Id
DR, the Coordinate Bench has held as under:

I7. The Department contends that since the assessee had not disclosed the purpose
of withdrawal of cash from bank and usage thereof, the Id. CIT(A) ought not to have
granted her the benefit of such cash withdrawn from the bank, a long period back.
However, there is no legal basis for such stand taken by the department. There is no law
warranting any such requirement for the assessee to make such a disclosure. As per the
decision of the Delhi Bench of the Tribunal in the case of '‘Mrs. Deepali Sehgal', dated
05.09.2014, in ITA A.Y. 2011-2 No.5660/Del/2012, as correctly taken note of and followed by
the Id. CIT(A), it is not mandatory under any law that an individual has to keep his/her
savings in the bank account only and not as cash in hand. In 'Shiv Charan Dass vs. CIT', 126
ITR 263 (P&H), in this regard, it has been held by the Hon'ble jurisdictional High Court that
the onus is on the Department to show that the explanation of the assessee should not be
accepted. Further, it is trite that nobody can be asked to prove a negative, as was sought
to be done by the AQ.

10.  Inlight of aforesaid discussions and in the entirety of facts and circumstances of
the case, we are of the considered view that the matter has been duly examined by
the AO and the assessment order so passed by him cannot be held as erroneous in so

far as prejudicial to the interest of the Revenue. In the result, the impugned order
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passed by the Id PCIT u/s 263 is set-aside and that of the AO passed u/s 143(3) is

sustained.

11. In the result, the appeal of the assessee is allowed.

Order pronounced in the open Court on 20/02/2023
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