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TG / ORDER

PER R.S.SYAL, VP:

This batch of appeals by different assesses relating to

assessment year 2014-15 assail sustainability of the penalty

u/s.271B of the Act.

ITA No.1542/PUN/2018 — Raje Dudh Utpadak Sahakari Sanstha

Ltd. :

2. Succinctly, the facts of the case of Raje Dudh Utpadak

Sahakari Sanstha Ltd. are that the assessee is a Cooperative
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Society engaged in sale and purchase of milk and milk products
along with Cattle feeds and Chara etc. A return was filed
declaring Nil income. During the course of the assessment
proceedings, the AO observed that the assessee-AOP was
required to get its accounts audited as its receipts amounted to
Rs.1.65 crore. In the absence of such auditing u/s.44AB, the AO
initiated penalty proceedings u/s.271B of the Act. In the order
passed u/s.271B, the AO imposed penalty, which came to be
affirmed in the first appeal. Aggrieved thereby, the assessee has

approached the Tribunal.

3. We have heard the Id. DR through Virtual Court and gone
through the relevant material on record. There is no appearance
from the side of the assessee despite notice. As such, we are
proceedings to dispose of the appeal ex parte qua the assessee.
It is seen that the assessee is primarily engaged in the business of
purchasing milk from its members and sale of the same. The
assessee has also been engaged in running a fodder camp aided
by the Maharashtra State Government for the cattle of drought
hit farmers. It received grant of Rs.81.38 lakh from the

Government of Maharashtra and the turnover of milk and cattle
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feed stood at Rs.84.34 lakh. The assessee did not get the
accounted audited u/s.44AB within the statutory time allowed.
However, the assessee got its books of account audited on 25-11-
2014. The AO imposed penalty for failure to get the accounts
audited in time. The assessee contended before the authorities
below that it had maintained proper books of account as
prescribed under the provisions of Maharashtra Cooperative
Societies Act, 1960 which were duly audited as per the
provisions of that Act. The assessee got directives from the
Government of Maharashtra for undertaking the activity of
maintaining Fodder camp for the cattle as a social responsibility.
The assessee undertook this work as majority of its members
were poor farmers from the immediate vicinity and were having
dairy income on small basis to support their families. The
assessee was in receipt of grant-in-aid from the Government of
Mabharashtra at predetermined rates on which deduction of tax at
source was made u/s.194C. The assessee further submitted that
its turnover during the year was below the limit specified
u/s.44AB, if the amount of grant-in-aid was excluded. But for

that, the accounts were audited by the Cooperative Auditor and
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the Audit report was submitted to the AO as well as the Registrar
of Cooperative Societies. From the above narration of facts, it is
clear that the assesse’s receipts, except from grant-in-aid
received from Government of Maharashtra amounting to
Rs.84.34 lakh, were less than the statutory limit of turnover for
getting the accounts audited at Rs.1.00 crore. This shows that if
the amount of grant-in-aid is excluded, the regular turnover of
the assessee was only below the stipulated limit. It is undisputed
that the assessee got its accounts audited under the Cooperative
Societies Act and also furnished such report to the AO as well as
the Registrar of Cooperative Societies. The fact that the amount
received from Government of Maharashtra was chargeable to
tax, against which the assessee incurred expenses is relevant
only for determining the taxability or otherwise of the amount.
It is further relevant to accentuate that section 271B requiring
imposition of penalty for failure to get the accounts audited
u/s.44AB, is covered u/s.273B, which, in turn, prescribes that no
penalty shall be imposed if reasonable cause for the failure is
established. We are confronted with a case of a Cooperative

Society dealing with small farmers having turnover of less than
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Rs.1.00 crore with the exclusion of the amount of grant-in-aid.
The very fact that the assessee got its accounts audited under the
Cooperative Societies Act prima facie shows that it entertained a
bona fide belief that the amount of grant-in-aid received from
Government of Maharashtra was not includible for the purposes
of computing turnover u/s.44AB. Had it been otherwise, it
would have got the accounts audited u/s.44AB apart from the
auditing for the purposes of Cooperative Society Act.
Considering the facts in totality, we are of the considered
opinion that there was a reasonable cause in the assessee not
getting the accounts audited u/s.44AB resulting in attracting of
section 271B of the Act. Since the penalty section is covered
u/s.273B, we hold that the penalty was not required to be levied
and confirmed. The same is hereby directed to be deleted.

4.  The Id. DR fairly admitted that the facts and circumstances
of the other appeals are mutatis mutandis similar to those of Raje
Dudh Utpadak Sahakari Sanstha Ltd. Following the view taken
hereinabove, we delete the penalty in the case of other assesses
as well since all of them are Cooperative Societies engaged in

purchase and sale of milk from small farmers in the vicinity.
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5.  In the result, all the appeals are allowed

Order pronounced in the Open Court on 12° January,

2022.
Sd/- Sd/-
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