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    ORDER 

PER N. K. BILLAIYA, AM: 

 

 This appeal by the assessee is preferred against the order 

dated 27.04.2018 framed u/s. 144C(13) r.w.s. 143 (3) of the Act  

pertaining to A.Y. 2014-15. 
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2. The assessee has raised following grounds of appeal :-  

 

“1. That on the facts and circumstances of the case and in 

law, the impugned assessment order passed by the Learned 

Deputy Commissioner of Income-tax, Circle 3(i)(i), Intl. Taxation, 

New Delhi (“Ld. AO”) pursuant to the directions issued by the 

Learned Dispute Resolution Panel-II (‘Ld. DRP’) under Section 

143(3) read with section 1440(13) of the Income-tax Act, 1961 

(‘the Act’) is wrong and bad in law. 

2. That on the facts and in circumstances of the case and in 

law, the Ld. AO as well as the Ld. DRP grossly erred in treating 

the amount derived by the Appellant on account of distribution 

revenue from Turner International India Private Limited (‘TIIPL’) as 

royalty under Section 9(i)(vi) of the Act and also as per the 

provisions of India-USA Double Taxation Avoidance Agreement 

(‘DTAA’). 

3.That on the facts and circumstances of the case and in law, the 

Ld. DRP and the Ld. AO erred in treating TIIPL as the Permanent 

Establishment (‘PE’) of the Appellant in India under Article 5(4) of 

the DTAA. 

4.That without prejudice to the grounds above, on the facts and 

circumstances of the case and in law, the Ld. AO/Ld. DRP, having 

held that the Appellant has a PE in India, ought to have taxed the 

distribution revenue under Article 7 of the DTAA instead of 

royalty, in terms of Article 12(6) of the DTAA. 

5.That without prejudice to the grounds above, on the facts and 

circumstances of the case and in law, the Ld. AO/ Ld. DRP, erred 

in disregarding the resolution arrived at between the competent 

authorities of India and the USA for earlier years with regard to 

the taxability of distribution revenue as business profits. 
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6.That on the facts and circumstances of the case and in law, the 

Ld. AO erred in not allowing credit of tax deducted at source to 

the extent of INR 18,82,488/- duly withheld on revenue offered to 

tax in India. 

7.That on the facts and circumstances of the case and in law, the 

Ld. AO/Ld. DRP erred in not allowing credit of taxes deducted at 

source of INR 65,641/- wrongly withheld on revenue not 

chargeable to tax in India as per Section 9 of the Act. 

8.That on the facts and circumstances of the case and in law, the 

Ld. AO erred in initiating penalty proceedings under section 271 

(1) (c) of the Act.”  

 

3. Ground No.1 is of general in nature and needs no separate 

adjudication.  

 

4. Ground No. 2 to 5 are interlinked and taken up together.  At 

the very outset the counsel for the assessee stated that while 

disposing of the objections raised by the assessee, the DRP 

dismissed the objections by observing “the subject matter of 

objection have been considered and decided by the DRP in its 

directions for A.Y.2010-11, 2012-13 and 2013-14 wherein the 

draft assessment orders of the Assessing Officer have been 

upheld.  In the DRP directions dated 03.03.2017 for A.Y.2013-14 

the DRP has upheld the AO’s draft order”. 

 

5. The Counsel drew our attention to the decision of this 

Tribunal dated 30.09.2020 in ITA No.1343Del/2014, 

631/Del/2015, 4087/Del/2016, 2610/Del/2017 for A.Y. 2009-
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10, 2010-11, 2012-13 and 2013-14 and pointed out that the 

quarrel has been settled in favour of the assessee and against the 

revenue by the coordinate bench.   

 

6. Per contra the DR could not bring any distinguishing 

decision in favour of the revenue.   

 

7. We have given a thoughtful consideration to the orders of 

the authorities below.  We have carefully perused the order of the 

coordinate Bench (supra).  We find force in the contention of the 

counsel.  This Tribunal in assessee’s own case has considered 

identical grounds of appeal and has decided in favour of the 

assessee.  The relevant findings read as under :- 

 

 

 

8. Respectfully following the findings of the coordinate bench 

we direct the AO to delete the impugned additions.  

 

9. Ground No.2 with its related grounds is allowed.  
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10. Ground No.6 relates non allowance of the credit of tax 

deducted at source to the extent of Rs.18,82,488/-duly withheld 

on revenue offered to tax in India. 

 

11. Facts on record show that the AO has not given full credit of 

tax deducted at source.  We accordingly direct the AO to consider 

the claim of the credit of TDS and if found correct, allow the same 

to the assessee.  

 

12. Ground No.6 is treated as allowed for statistical purpose.   

 

13. Ground No.7 relates to non allowance of the credit of taxes 

deducted at source of Rs.65,641/- wrongly withheld on revenue 

not chargeable to tax in India as per Section 9 of the Act.   

 

14. Facts on record show that the assessee derived revenue from 

Apalya Technologies Pvt. Ltd. and Parragon Publishing India Pvt. 

Ltd. during the year on which taxes were withheld at source.  

When the assessee claimed the credit of TDS the same was 

denied by the AO and the DRP by holding that since the assessee 

has not offered the revenue as its income during the year in its 

return of income the credit for TDS cannot be given.   
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15. The assessee raised objections before the DRP and the DRP 

while dismissing the objections raised by the assessee observed 

as under :-  

 

 

 

16. Before us the counsel vehemently stated that since the taxes 

have been withheld by the payers and even if the corresponding 

income has not been shown as taxable in India, the credit of the 

TDS cannot be denied by the AO and the DRP and the same 

should be allowed to the assessee.  

 

17. When the bench asked the counsel the fate of A.Y.2013-14 

the counsel stated that the Tribunal did not adjudicate the 

ground raised before it.  The Bench again asked the Counsel what 

action has been taken by the assessee on the non adjudication of 
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the ground raised before the Tribunal, the counsel stated that 

due to the smallness of the amount no further action was taken.   

 

18. We do not find any force in this contention of the Counsel.  

The ground No.7 of appeal in A.Y.2013-14 read as under :- 

 

“That on the facts and circumstances of the case and in 

law, the Ld. AO/DRP erred in not allowing credit of taxes 

deducted at source of Rs.175334/- wrongly withheld on 

revenue not chargeable to tax in India as per section 9 of 

the Act.” 

 

19. It can be seen from the quantum involved in A.Y. 2013-14 it 

is more than two times the quantum involved in the year under 

consideration.  

 
20. Be that as it may, the undisputed fact is that the revenue 

derived from Apalya Technologies Pvt. Ltd. and Parragon 

Publishing India Pvt. Ltd. are not taxable in India as per Section 9 

of the Act.  It is also not in dispute that since the income does not 

form part of the total income of the assessee the credit of TDS 

was denied.  The credit was also denied in A.Y.2013-14 as 

mentioned elsewhere.  The assessee can claim the credit of TDS 

in the country in which the related income is offered to tax.  We, 

therefore, do not find any reason to interfere with the findings of 

the DRP. Ground No.7 is accordingly dismissed.  
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21. In the result, the appeal filed by the assessee is partly 

allowed.   

 Order pronounced in the open court on 08.12.2021. 

 
 
 
  Sd/-        Sd/- 
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