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ORDER

Per Sanjay Arora, AM

This is an Appeal by the Assessee directed agd#mestOrder by the
Commissioner of Income Tax (Appeals)-1, Bhopal T)’ for short) dated
31.10.2018, dismissing the assessee’s appeal togtés’ assessment under
section 143(3) of the Income Tax Act, 1961 (‘thet'Awereinafter) for the
Assessment Year (AY) 2013-14 vide order dated 26/18.

2.1 Opening the arguments for and on behalf obsessee, it was submitted
by Shri Modh, the Id. counsel for the assessed,tkigaonly issue arising and
raised in appeal is the disallowance of loss ofl®R43,274 suffered by the
assessee on account of ‘Sauda Settlement’. The s&ands disallowed for
want of substantiation, for which he would take tBench through the
assessment and the first appellate order. Thesesseswholesale trader in food
grains, oilseeds, etc. makes several bargainigdbrse of his business, which

are entered into on oral basis. An oral contraegsally valid in law. As the
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contract for supply of wheat was, due to adverseepmovement, reversed,
again orally, the resulting loss was charged byhinger, M/s. Sanwaria Agro
Oils Ltd., Itarsi (SAOL) — with whom the assessess la regular account (PB
pg. 4), which agrees with the assessee’s accouits’irbooks (PB pg. 5),
thereto. There is therefore nothing to mistrustabgsessee when it says so. The
basis of the journal entry booking the said los8t#3/2013 by the assessee, is
a debit note raised by SAOL, a limited company,3d03/2013 (PB pg. 7),
which stands further confirmed by it as accountdasi income for the current
year (PB pg. 6). No defect has been otherwiset@iout by the assessing
authority in the assessee’s accounts. The asséssethus produced all the
relevant material as well as the necessary exptariatin the matter. There is
therefore no question of having not furnished aillg Bnd vouchers in respect
of the relevant transaction, as stated by the Rexanthorities. There is further
no basis to suggest, as do both by the Assessifige©{AO) and the Id.
CIT(A), of the assessee having not accounted ®s#id amount as its’ income

for the current or earlier year/s.

2.2 The Id. Sr. DR, Mrs. Agarwal, would submit thhe assessee has
completely failed to explain the nature of the sartion/s stated to result in a
loss, much less substantiate it, and which is tinecipal reason for the non-
acceptance thereof, adverting to the findings leyRlevenue authorities, whose
orders, in the relevant parts, stood already ra#tddaring the course of the

assessee’s pleadings.

2.3 At this stage, it was enquired by the Bencmfi®hri Modh about the
(availability of the) relevant details of the transon/s inasmuch as none stood
furnished at any stage. That is, what was sold;ratt rate; where and by whom
was the delivery to be made; the obtaining marlkét/s at the time of the
contract as well as at the time the goods werestdddivered, etc., and if there

was any material, viz. Sauda Book, contract n@tes, to substantiate the same.
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This is as this only would give some clarity on,vesll as the basis of, the
transaction, which had not even been explained, a® he seeks to do now
before the Tribunal for the first time, albeit wotlit any details whatsoever,
even as the debit note, unnumbered, raised by SA<Hhies of details
accompanying the same, while none have been braughéecord.He would
reply in the negative. And, further, take the Bench through the ledgeoant of
transport expenses (PB pg. 32), in the assesseeturas, reflecting a gross
expense of Rs.56.25 lac towards railway and loceigiit and reloading
charges, of which Rs.34.71 lac stands recoverad fhe parties to whom the
goods had been supplied directly, so that onlyblence Rs.21.54 lacs stands
charged by the assessee to it's profit & loss aac@@B pg. 21). Of Rs.34.71
lac, Rs.9.93 lac was stated to pertain to SAOL andordingly, debited by the
assessee thereto. The assessee, on being askedatedsy him to be entitled
to a commission/ brokerage on the said supply. Wheher enquired about the
absence of such income in the assessee’s opestéitegnent (PB pg. 21), he
would state the same to be by way of a differenddé purchase and sale rate.
But was, however, unable to explain the absencagfentry in its respect in
the ledger account of SAOL (PB pgs. 4 & 5). Ratlasrjt appears, in that case
SAOL would make the payment for the purchase dyeict the supplier in
respect of this supply, while none has been shawbet, and at any stage.
Besides, that would only mean that the transactitiad indeed matured, and
not reversed, as stated earlier in explanatiomefsauda (bargain) settlement.

He was unable to explain the same during hearing.

3. | have heard the parties, and perused the rabterirecord.

3.1 My first observation in the matter is that thgallowance being in respect
of a specific loss or expenditure, made on thesbatinon-acceptance of the
assessee’s explanatigoa the same, the fact of the assessee’s accountg bein

audited, or its’ book results having been, by iaefee, otherwise accepted by
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the Revenue, is of no consequence in-so-far ass#ém disallowance is

concerned, which is to be adjudged on its merits.

3.2 My second observation in the matter is thaighmass substantiated, even
the nature of the transaction has not been exglameny stage and, despite
abundant opportunity to do so. No doubt oral can$rare entered into in the
business world, as over phone. However, these w@yerdcorded immediately
thereafter, if not almost simultaneously, and, Harf confirmed through
exchange of notes, as over fax, e-mails, etc. iBhise regular trade practice,
adopted uniformly, as without it, it will be welkigh impossible to execute the
same; the contracts being forward contracts andrabes volatile, changing
every day; rather, even during the course of thyetdelf. These cannot be acted
upon or trusted to be so on the basis of memofgcwty different for different
people and, besides, eliminates any controvergyntag arise. How would, for
example, in case of any difference, the matterdselved? Reducing the oral
contract in writing by some cotemporaneous matéeigius a trade imperative.
The concerned broker or commission agent/s, beiage than one where the
two sides are represented by different ones, doathibehalf of their principals.
Why, only a couple of decades ago, i.e., before ddeent of electronic
exchanges, share markets operated in this manmtérsaudas translated into
contract notes immediately thereafter and got cordd/countersigned by the
opposing broker on the trading floor itself. Thansaction in the instant case is
without any relevant details. In fact, the questainadverse price movement
would not normally arise as forward contracts azdded by a similar forward
contract. A trader would not leave a trade opeppsig himself to market risk.
In fact, he cannot quote without obtaining a similarward contract. How
would a trader quote a price for, or even hona,dointract, i.e. without such a
contract, which becomes a necessity? This alsoradiots the payment of
freight by SAOL, which only means, as also obsertedng hearing, that the

supply stands made therethy else, one may ask, would it bear the same?
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Further, if the supply is made, as stated, direaylythe assessee, implying that
the delivery was ex-works (godown), SAOL would et obliged to pay the
cost to the assessee, who in turn would pay itst toits’ supplier. Where the
assessee acted as, as again stated, a broker,ute beoentitled to a positive
income in the form of commission/brokerage from $A@he buyer. Rather,
the same only means that the transaction has leatsary to what stands
stated, completed. The explanation further conttadts earlier explanation of
the loss as on account of reversal due to adveasketcondition, not shown,
with the assessee bearing the difference due ¢e prcrease. This explanation
thus contradicts the assessee’s earlier explanafidghe impugned loss as on
account of reversal of a trade due to adverse radglition, not shown, with
the assessee bearing the difference due to the ipccease. In fact, the credit
notes for freight (Rs.9.93 lac) debited by the ssse to the account of SOAL,
are by Sanwaria Foods Limited (PB pg. 34), for R&8acs, and one, Surya
Trading Corporation (PB pg. 33), for Rs.1.27 laasd not by SAOLWhy,
then, had the railway freight been debited to SAOL? Sh. Modh was at loss to
explain. The assessee, thus, ties itself in knotstrying to explain the
transaction/s. There is another aspect of the maitso referred to in their
orders by the Revenue authorities. That is, apanh fdebits in respect of two
different parties (at Rs.9.93 lacs) to the accairBAOL (i.e., in the books of
the assessee), which stands responded to by iie #re no trade transactions
between the assessee and the SAOL, which has i lsadahce of Rs.250.80
lacs as on 31/03/2013, the year-end. The entir@uatccomprises sums
received from, and paid back to, SAOL, so thatliakance represents monies
received from it. On what account, one may ask? To no answer, again, by Sh.
Modh. Why would any person pay such huge sumsitohar, the assessee in
the instant case, i.e. without business consideratvhich is clearly missing, or

at least not apparent, much less explained. Ircdinéext of the instant case, the
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relative quantum of this sum is that it finances@dt the whole of the stock-in-
trade of the assessee, being at Rs. 268.74 laws 233/2013 (PB pg. 20).

3.3  Further still, without prejudice, even if onen to ignore all this, and go
by what stands stated by Sh. Modh earlier, i.e.jt dfeing an open-ended
transaction, which was not honored and, accordjnghfigation under the
contract of supply discharged by bearing the lossn-the basis of current
market rate, the same, apart from besags any details and evidence, would be
a speculative transaction u/s. 43(5). The assedssenot be, because of the
transaction being open-ended and, in any case ppogied by any materials,
saved by section 43(5)(a). The same, being cami¢de regular course of the
assessee’s business, shall qualify for being datrdy against the profits of a
speculative business which, in termsElanation 2 to section 28, is to be
regarded as a separate and distinct business. ™etaus, no question of it
being set off against the assessee’s other, repukiness of trading in food
grains and oilseeds or, as stated before me, ofntssion agent/broker. This,
further, would also result in non-explanation of tiecovery of railway freight
by the assessee therefrom. This also explains isflihing stated as in the
alternative, even as, as afore-stated, it is alfoowt any details or material in

support.

3.4 Again, much less several, as claimed, no sirbéagain stands shown as
executed during the year, or even in the past, agethe same does not detract
from the fact that the bargain under reference hslly unproved, so that the
factum of other bargains would not impact posiyveh the allowance of this
transaction. Such transactions would, similarlgutein either a gain or a loss
to the assessee, also demonstrating the manndriam Whe same is accounted

for.

4. There is, to speak in nutshell, complete opagseabout the nature and
truth of the transaction/s between the assesseeS#@IL, including the
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impugned credit of Rs.10,43,274 thereto on 31/03320 he same thus cannot
be regarded as a business loss and, in any caset igvailable for set off
against the business profit from its’ wholesaleibess. The same stands rightly

disallowed by the Revenue. | decide accordingly.

5. In the result, the assessee’s appeal is disthisse

Order pronounced in the Open Court on October 22, 2021

/Sd
(Sanjay Arora)
cduntant Member

Dated: 22/10/2021
*Singh
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