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3meA/ ORDER

PER S. JAYARAMAN, ACCOUNTANT MEMBER:

The assessee filed this appeal against the order of the Commissioner of
Income Tax (Appeals)- 10, Chennai, in ITA No. 59(Tr.)/CIT(A)-10/11-12/A.Y.

2009-10 dated 24.01.2020 for the assessment year 2009-10.
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2. Dr. D. John Ponnudurai Educational Trust, the assessee, filed its return of
income for the assessment year 2009-10 claiming exemption u/s. 11. During the
assessment proceedings, the A O noticed that several withdrawals were made
from bank and cash withdrawals by the trustee, Shri. Vinoth Diraviraj, who is also
a correspondent of the school. The A O required the assessee to produce
vouchers and bills. Since, the assessee could not produce them, the income
from the trust was drawn by the trustee and evidences for the applications were
not produced, the AO treated them as violation u/s. 13(1)(c) and hence denied
the exemption. Though, the assessee incurred capital expenditure, in view of
denial of exemption u/s. 11, the A O treated it as non-application of income,
however, allowed the depreciation and thus assessed the entire income in the
status of AOP at maximum marginal rate. Aggrieved, the assessee filed an

appeal before the CIT(A).

3. During the appellate proceedings, the Ld CIT(A) called for remand report
and shared it with the assessee and after considering the assessee’s reply etc,
he observed, inter alia, that he was in agreement with the AO as appellant is
unable to furnish necessary bills/vouchers for the claim of expenses incurred out
of cash withdrawals. Although, the appellant has stated that bills/vouchers were
produced during the assessment proceedings, the AO has categorically denied
that such bills/vouchers were produced. In any case, various opportunities have
been given to the appellant to again produce the bills/vouchers during the

appellate/remand report proceedings, the appellant miserably failed in producing
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the necessary bills/vouchers. Therefore, he upheld the AQO’s action as per the
assessment order as the income from the trust was drawn by the trustee and
evidences for the applications were not submitted and therefore, there is
violation u/s. 13(1)(c) and hence exemption u/s. 11(3) was rightly denied.

Aggrieved against that order, the assessee filed this appeal.

4. The case was heard through video conferencing. The Ld. AR inviting our
attention to the relevant portions of the assessment order and the appeal order,
stated that the assessee is a charitable trust registered u/s. 12A(a) and is
running an educational institution. It maintained regular and detailed books of
account supported by vouchers. During the assessment proceedings as well as
the remand proceedings, it was submitted that Shri. Vinoth Diraviraj, who is in-
charge of the day to day management of the school, was authorised to sign
cheques, withdraw money from the bank, authorised to make payments for the
purposes of running the school. All the fees collected from the students are
deposited into the bank and for making any expenses, the school has to
withdraw the money from the bank and spend for the expenses. The trustee,
being in-charge of the day to day functioning of the school, withdrawn the cash
from the bank. The said cash is accounted in the cash book as receipt and the
payments in the bank book. Since, the cash withdrawn has been accounted in
the book as receipt of cash from bank, no vouchers are prepared for the contra
entries for the cash receipts from the bank. For all other payments like, salaries,

travelling and conveyance, telephone bills, ESI, EPF and all other petty cash
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payments etc vouchers are available and produced before the AO. Inspite of it,
the AO has insisted vouchers for the cash withdrawals made from the bank for
which no voucher could be maintained but for counterfoil of cheques. Without
appreciating the entire fact, the Ld. CIT(A) dismissed the appeal. Being a
charitable trust, the Ld. AR pleaded that one more opportunity may be given to
the assessee to establish its case. Per contra, the Ld. DR supported the orders of
the lower authorities. However, he expressed that he would have no objection if

this case is remitted back to the AO for a thorough examination.

5. We heard the rival contentions and gone through the relevant materials.
The assessee is registered u/s. 12(A)(a) as a charitable trust and is running an
educational institution. It is not clear from the orders of the lower authorities
whether the assessee has submitted all the evidences in support of its claim of
exemption and such material were properly appreciated or not. In the facts and
circumstances and in the interests of justice, we deem it fit to remit the entire
issues back to the AO for a fresh examination. Since, the right to exemption
must be established by those who seek it, the onus therefore, lies on the
assessee. In order to claim the exemption from payment of income tax, the
assessee had to put before the income tax authorities proper materials which
would enable them to come to conclusion (35 ITR 313 SC). Therefore, the
assessee shall place all contemporaneous primary as well as secondary evidences

in support of its claim before the AO. The AO shall after due verification and
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after appropriate enquiry, as deemed fit, and after affording adequate

opportunity to the assessee, shall pass a speaking order.

6. In the result, the assessee’s appeal is treated as partly allowed for

statistical purposes.

Order pronounced on 7™ August, 2020 at Chennai.
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