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PER   PRADIP KUMAR KEDIA - AM: 

 
The captioned appeal has been filed at the instance of the 

Revenue against the order of the Commissioner of Income Tax 

(Appeals)-2, Vadodara (‘CIT(A)’ in short), dated 27.12.2016 arising 

in the assessment order dated 27.03.2015 passed by the Assessing 
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Officer (AO) under s. 143(3) of the Income Tax Act, 1961 (the Act) 

concerning AY 2012-13. 

 

2. The grounds of appeal raised by Revenue read hereunder: 

 

“1.  On the facts  and c ircumstances of  the case and in  law,  the Ld.  C.I .T.  

(A) erred in  hold ing that  "  The act ion of  the Assess ing Of f icer i s  not  

as per the provis ion of  law and he i s  d irected to  al low the deduct ion 

u/s .  80IA(4) to  the ex tent  o f  income of  e l ig ible  business i . e .  Rs,  

3 ,61,15,115/-  in  the year under considerat ion  wi thout  ad just ing the  

losses /deprec iat ion of  earl ier years brought  forward notiona lly  since  

the appel lant  has chosen the year under considera tion as the " ini t ia l  

assessment year"  ,  "without  apprecia t ing tha t  the A.O.  had correct ly  

disa l lowed assessee 's  c laim of  deduct ion u/s .  80IA of  the Ac t ,  in  

accordance with  the provision o f  sec t ion 80IA(5) o f  the Ac t .  

 

2 .  On the facts  and c ircumstances of  the case and in  law,  the Ld.  C.I .T.  

(A)  erred In  ho lding  that  "  The  act ion o f  the Assess ing Of f icer i s  no t  

as per the provis ion of  law and he i s  d irected to  al low the deduct ion 

u/s .  80IA(4) to  the ex tent  o f  income of  e l ig ible  business i . e .  Rs.  

3 ,61,15,115/-  in  the year under considerat ion  wi thout  ad just ing the  

losses /deprec iat ion of  earl ier years brought  forward notiona lly  since  

the appel lant  has chosen the year under considera tion as the " ini t ia l  

assessment year"  .  "without  apprecia t ing tha t  for the purpose o f  

deduct ion u/s .  80IA of  the Act ,  not  only  prov ision of  sec t ion 80IA(2) & 

80IA(4) o f  the Act  have  to  be considered bu t  the prov is ion of  sec t ion  

80IA(5)  of  the Act  has to  be considered in  i t s  en t i re ty .”  

  

3.  Briefly stated, the assessee is engaged in generation of 

electricity through wind mills installed in various parts of  

Maharashtra, Rajasthan etc. which is eligible business under 

s.80IA(4) of the Act for the purposes of claim of deduction under 

s.80IA(1) of the Act.  For the AY 2012-13 under consideration, the 

assessee has claimed deduction of Rs.3,61,15,115/- without 

notionally adjusting the losses/depreciation of the earlier years 

arising from the eligible business which already stood set off in 

accordance with law from other stream of income.  The AO denied 

the deduction of profits arising from eligible business by invoking 

embargo placed by sub-section (5) of Section 80IA of the Act and 

proceeded to make adjustment on account of notionally carry 

forward losses/depreciation of earlier years from actual 

commencement of eligible business.  While doing so, the AO 
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essentially observed that the assessee is required to treat the 

‘eligible business’ as the only source of income of eligible 

undertaking and set off provisions of Section 70, 71 & 72 is 

required to be ignored for the quantification of eligible profits for 

deduction.  Resultantly, deduction under s.80IA(1) of the Act on 

profits amounting to Rs.3,61,15,115/- arising from generation of 

electricity through wind mills was denied by artificial set off of 

losses arising from ‘eligible business’ notionally carry forward for 

the purposes of determination of eligible profits.  

 

4. Aggrieved by the denial of deduction claimed under s.80IA(1) 

of the Act, the assessee preferred appeal before the CIT(A).  The 

CIT(A) took cognizance of various judicial precedents as well as the 

CBDT Circular No. 1 of 2016 dated 15.02.2016 issued subsequent to 

passing of assessment order and reversed the action of the AO in 

following terms: 

 
“4.  I  have  care ful ly  considered  the  facts  on  records  and submiss ion o f  the  

Id .  Authorized Representat ive.  I  have also  gone through various dec is ions  

re l ied upon by the Ld.  Authorized Represen tat ives .  As a  mat ter of  fac t ,  the  

appellan t  company  has  cla imed deduct ion u/s .  80IA(4),  pos t  amendment  

ef fected f rom 01.04.2000 by Finance Act ,  1999.  The deduct ion u/s .  80IA(4)  

has been c laimed in  respect  o f  the income der ived from Wind Mil l  bus iness at  

Rs.3 ,61 ,15,115/- .  There  is  no d ispute regard ing requisi te  cond it ions of  

sec t ion  80IA hav ing been sat i sf ied by the appellant  except  the appl icab i l i ty  o f  

sec t ion 80IA(5).  The appellan t  has insta l led Wind Mill s  a t  as many as 4  

locat ions for generat ion of  e lectrici ty .  The  business o f  generat ion of  

e lec trici ty  has started  on di f feren t  dates  in  di f feren t  Wind Mi l l s  from 

31.12.2005 to  27.02.2010.  Undisputedly ,  the appellan t  has chosen the  year  

under considerat ion as "ini t ia l  assessment year"  a s per provis ions  of  sect ion  

80IA(5)  and cla imed the deduction  for  the  f i rst  t ime.  Undoubted ly ,  the 

appellan t  had  incurred  losses inc luding  deprec iat ion  loss in  the years  pr ior  

to  the year under considera tion to  the tune o f  Rs .19,14,93,281/-  and the same 

had been adjusted agains t  the income of  Bidi  manufac turing business .  

Therefore,  there was no brought forward business  loss or unabsorbed  

deprecia t ion avai lable  to  be set  off  against  the income of  current  year .  

However,  the Assessing  Of f icer has held  that  since the Wind Mi l l  business  

being e l ig ible  bus iness ,  has to  be t rea ted as only  source of  income as per 

prov is ions of  sec t ion 80IA(5) ,  the losses and  unabsorbed deprec iat ion of  

ear l ier years should  be  notiona lly  brought  forward and se t  o f f  against  the  

income of  e l ig ib le  bus iness be fore al lowing any deduct ion u/s .  80IA(4) .  

According ly,  the Assessing Of f icer has d isal lowed the deduct ion c laimed u/s.  

80IA(4)  at  Rs.3 ,61,15,115/-  since a f ter set  o f f  o f  no tiona l  brought  forward  

losses /unabsorbed deprecia t ion,  there remained no income derived  from 

el ig ible  business.  
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4.1.  The appellan t  has re l ied upon var ious dec isions to  support  i ts  c la im,  

but  the Assess ing Off icer has rejected the same on the ground tha t  the  issue  

had not  a t ta ined f ina l i ty  as the revenue was in  appeal  be fore higher 

Authori t ies (High Court  or Supreme Court ).  A fter go ing through  the  dec isions  

re l ied  upon by  the Ld.  Authorized  Representa t ive,  I  f ind tha t  the i ssue on  

hand is  square ly  covered in  the favour o f  appellan t .  The lead case on the 

issue  under considerat ion i s  o f  Hon'b le  Madras High Court  which i s  as  

under:-  

 

Velayudhaswamy Spinning Mil ls  (P)  Ltd.  v / s  ACIT [2012]  21  

taxmann.corn 95 (Mad. )  

 

Section 80-IA of  the Income-tax Act ,  1961 -  Deductions -Profi ts  and 

gains f rom infrastructure undertakings -Assessment years 2004-05  

and 2005-06 Loss in year earl ier to  in i t ia l  assessment year already 

absorbed aga inst  prof i t  o f  o ther  business  cannot  be no tional ly  

brought forward and se t  off  against  prof i t s  of  e l ig ible  business as no  

such mandate i s  provided in sect ion 80-IA(5)  [Assessment years  

2004-05 & 2005-06]  [ In  favour of  assesses]   

 

Under sec t ion  80-IA(1) ,  deduction i s  g iven to  el ig ible  business  

and the same i s  def ined in  sub-sect ion (4 ).  Sub-sect ion (2 ) provides 

option to  the assessee  to  choose 10 consecu tive assessment  years ou t  

o f  15 years.  Opt ion has  to  be exerc ised and i f  i t  i s  not  exerc ised,  the  

assessee wil l  no t  be ge t t ing  the benef i t .  F i f teen years is  outer  l imi t  

and the  same i s  beginn ing f rom the  year  in  which the undertaking  or 

the enterpr ise  deve lops and begins to  operate  any in frastruc ture  

act ivi ty  e tc .  Sub-sect ion (5 ) deals wi th  quantum of  deduct ion for an 

el ig ible  business.  The words " ini t ia l  assessment  year"  are used in  sub-

sec t ion (5 ) and the same i s  not  def ined under the prov isions.  I t  i s  to  

be noted tha t  an " ini t ia l  assessment year"  employed in  sub-sec t ion (5 )  

is  d i f feren t  f rom the  words "beginn ing f rom the year"  referred  to  in  

subsec t ion (2 ) .  

 

When the assesses exercises the op tion,  the on ly  losses of  the  

years beg inning from in i t ia l  assessment year alone are to  be brought  

forward and not  the losses of  earl ier years which were already se t  o f f  

agains t  the income of  the assessee.  Looking forward to  a  per iod of ten  

years from the in i t ia l  assessment i s  con templa ted.  I t  does no t  a l low 

the revenue to  look backward and f ind out  i f  there i s  any loss of  

ear l ier years and bring forward no tiona lly  even  though the same were  

se t  o f f  aga ins t  o ther income o f  the assessee and  the se t  o f f  aga inst  the  

curren t  income of  the  e l ig ible  business.  Once the set  o f f  i s  taken  place 

in  earl ier year aga ins t  the o ther income o f  the  assessee ,  the revenue  

cannot  rework the set  o f f  amount and br ing i t  not ional ly .  F ic t ion  

crea ted in  sub-sec t ion  does no t  con templa te  to  bring  set  o f f  amount 

notional ly .  F ict ion i s  crea ted on ly  for the  l imited  purpose and  the  

same cannot  be extended beyond the purpose for which i t  i s  created.  

 

Thus ,  loss  in  the  year  earl ier to  in i t ia l  assessment year  already  

absorbed agains t  the prof i t  o f  o ther  bus iness  cannot  be no tiona lly  

brought  forward  and se t  o f f  aga ins t  the prof i t s  o f  the e l ig ible  

business,  as no  such mandate i s  provided  in  sect ion 80-IA(5).  

 

Following the above mentioned decision,  the  Hon'b le jur isdic t ional  ITAT  

has also  dec ided the matter under considera tion  in  the favour of  assessee in  

the fo l lowing cases:-  
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i )  J ivraj    Tea    &    Industries    L td .     v / s     ACIT    [2014]     

42 taxmann.com 462 (Ahd – Trib .)  

 

Section 80-IA of  the Income-tax Act ,  1961 -  Deductions -

Prof i t s  and gains  from infrastruc ture undertak ings  

(Computa tion of  deduction)  -  Whether when an assessee  

exercises op tion of  choosing ini t ia l  assessment  year  as culled  

out  in sub-sec t ion (2)  o f  Sec t ion 80-IA from which i t  chooses  

i t s  10 years of  deduct ion out  of  15 years,  then only losses of  

years star t ing f rom ini t ia l  assessment year alone are to  be  

brought forward;  loss prior to  in i t ia l  assessment  year  which 

has  already been set -off  cannot be  brought forward  and  

adjusted in to  per iod of  ten  years f rom ini t ia l  assessment year  

-  Held,  yes-  Whether where  assessee had not  suffered  any loss  

in re levant years and brought forward  loss or deprecia t ion 

did  no t  rela te  to  ini t ia l  years,  same could not  be reduced for  

determining amount for which deduction i s  to  be al lowed 

under sec t ion 80-IA -  Held,  yes [Para 28]  [In favour of  

assessee]  

 

•  In  al l  the appeals under considerat ion the  in i t ia l  year  

chosen by the assessee for cla iming deduction was af ter 

1-4-2000 when the amended prov ision of  sect ion 80-IA 

was appl icab le.  [Para 18]  

 

•   Sect ion 80-IA,  which has been subst i tu ted with  ef fect  

from 1-4-2000,  provides tha t  where the gross to ta l  

income of  an assessee  includes any prof i t s  and gains  

der ived by an undertak ing f rom any e l ig ible  business  

re ferred to  in  sub-sec t ion 4 ,  there sha ll ,  in  accordance  

wi th  and sub jec t  to  the  provis ions o f  th is  sec t ion,  be 

al lowed  in  computing  the deduction  of  an  amount equa l  

to  100 per cent  o f  the prof i t s  and gains derived from 

such business for 10 consecu tive years.  Subst i tu ted sub-

sec t ion (2 ) o f  sec t ion 80-IA,  prov ides tha t  an option i s  

g iven to  the assessee for cla iming any 10 consecu tive  

assessment year out  o f  15 years beginn ing f rom the year  

in  which the undertaking or the enterpr ise  deve lops and  

begin to  operate .  The 15 years  i s  the outer l imit  with in  

which the assessee can  choose the period o f  c laiming  

the deduct ion.  Sub-sect ion (5 )  i s  a  non-obstan te clause 

which deals with  the  quantum of  deduct ion for an 

el ig ible  business.[Para 19]  

 

•    From a plain  reading o f  sub-sect ion (5 ) o f  sec t ion 80-

IA,  i t  can be gathered that  i t  i s  a  non-obstan te clause  

which overrides the other prov is ions of  the Ac t  and i t  i s  

for the purpose of  determining the quantum of  

deduct ion under sect ion  80-IA,  for the assessment year  

immedia te ly  succeeding  the in i t ia l  assessment  year or  

any subsequen t  assessment year to  be computed as i f  

the el ig ib le  business i s  the only  source of  income.  Thus,  

the f ic t ion created i s  that  the el ig ib le  business i s  the  

only  source of  income and the deduct ion would be  

al lowed f rom the in i t ia l  assessment  year  or any  

subsequen t  assessment year .  I t  nowhere  de f ines  as  to  

what  i s  the in i t ia l  assessment year.  Pr ior  to  1 -4-2000,  

the in i t ia l  assessment  year was de f ined  for  var ious  

types o f  e l ig ible  assessees under sec t ion 80- IA (12).  

However,  a f ter the amendment brought  in  sta tu te  by the  
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Finance Act ,  1999,  the def in i t ion of  ' in i t ia l  assessment  

year '  has been  spec i f ical ly  taken away.  Now, when the  

assessee exercises the  option of  choosing the in i t ia l  

assessment year as cu lled out  in  sub-sec t ion  (2 ) o f  

sec t ion 80-IA f rom which i t  chooses i ts  10 years o f  

deduct ion out  o f  15 years,  then on ly the losses of  the  

years s tar t ing  f rom the  in i t ia l  assessment year a lone 

are to  be brought  forward as st ipula ted in  sec t ion 80-

IA(5) .  The loss prior to  the in i t ia l  assessment year  

which has already been set-o f f  cannot  be  brought  

forward and adjusted in to  the period of  ten  years from 

the in i t ia l  assessment year as contempla ted or  chosen  

by the assessee .  I t  i s  only  when the loss have been  

incurred f rom the in i t ia l  assessment year,  then the  

assesses has to  adjust  loss in  the subsequent  assessment  

years and i t  has to  be computed as i f  e l ig ible  business  

is  the  only  source o f  income and  then only deduct ion  

under  sect ion 80-IA can  be determined.  This  i s  the t rue  

import  o f  sect ion 80-IA(5).[Para 20]  

 

•      In  the presen t  cases,  there  was no  dispute that  losses  

incurred by  the  assessee  were a lready  set  o f f  and  

adjus ted against  the pro fi t s  o f  the ear l ier years.  During  

the re levant  assessment year ,  the assessee exerc ised the  

option under  sec t ion  80-IA(2).  During the  re levan t  

per iod,  there were no unabsorbed deprecia t ion  or loss  

of  the e l ig ible  undertak ings and the same were  already  

absorbed in  the ear l ier years.  There was a  posi t ive  

prof i t  dur ing the year.  [Para 22]  

 

•     Thus ,  i t  i s  no t  a t  a l l  requ ired that  losses or o ther  

deduct ions which have already been set  o f f  agains t  the  

income of  the previous year should be reopened again 

for  computat ion o f  current  income under  sec t ion 80-IA  

for the purpose of  comput ing admissib le  deductions  

thereunder.  [Para 24]  

 

•      S ince assessee had not  suf fered any loss in  the said  

years,  no brought  forward loss or deprecia t ion could be  

reduced for de termining the amount in  which the  

deduct ion i s  to  be al lowed under sec t ion 80-IA.  Hence,  

the orders o f  the lower  authori t ies  on th is  issue were  

se t  aside  and ground of  appea l  of  the  assessee  was  

al lowed.  [Para  28] . 

 

i i )  Sadbhav Engineer ing Ltd,  v / s  DCIT T20141  45 taxmann.com 

333 (And -Trib .)  

 

Sect ion 80-IA  of  the Income- tax Act ,  1961 -  Deductions -

Pro fi t s  and  gains  from infrastruc ture undertak ings  

(Computa tion of )  -  Assessment years 2005-06 to  2007-08 -

Assessee had set  up an undertaking  in  assessment year 2003-04  

-  Whether prov ision  through which assessee  could have  chosen  

i t s  in i t ia l  assessment year was brought  in  sta tute  w.e. f .  1-4-

2000,  by vir tue of  sec t ion 80-IA -  Held,  yes -  Assessee started  

i t s  undertaking in  assessment year  2003-04 -  In  assessment  

year 2005-06,  assessee  earned prof i t s  f rom undertaking and  

accord ingly c laimed  deduction  under sect ion 80-IA by t rea ting  

said  assessment year as in i t ia l  assessment  year -  Assessing  

Off icer  whi le  computing deduct ion for assessment  year 2005-
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06 invoked prov isions o f  sub-sec t ion  (5 ) o f  sec t ion 80- IA and  

reduced deduct ion by adjus t ing losses of  previous assessment  

years 2003-04  and 2004-05 from e l ig ible  prof i t  o f  undertaking  

-  Whether in  ins tant  case,  s ince loss per tained to  year pr ior to  

in i t ia l  assessment year which had been se t  o f f  agains t  pro fi t s  

o f  non-e l ig ible  un it s  and beginn ing o f  in i t ia l  assessment year  

as adopted  by assessee  i s  assessment year 2005-06 only,  losse s  

of  assessment years 2003-04 & 2004-05 could not  be notional ly  

carried forward wi thin  meaning o f  sec t ion 80-IA(5) -  Held,  yes  

[Para 9]  [ In  favour of  assessee] .  

 

4 .1 .1 .  The decision o f  Hon 'ble  Madras High Court  in  the case of  

Velayudhaswamy Spinning Mil l s  (P)  Ltd.  (Supra)  has been fol lowed  

subsequen tly  in  var ious decisions,  a  few of  them,  are  as  under:-  

 

a)  ACIT Vs.  Pa tankar Wind Farms Pvt .  L td .  (2014)  36 ITR 

(Trib)  0510 (Pune)  

 

b)      CIT Vs.  Ani l  H.  Lad (2014)  102 DTR 241 (Kar-HC)  

c)   CIT  Vs .    Ramraj   Handlooms  (2015)    93  CCH   0133  

(Mad-HC)  

 

d)   CIT Vs.  Eastman Shipp ing Mil ls  Pvt .  L td .  (2015)  372 ITR 88 

(Mad)  

 

e)   CIT Vs.  Meera Text i les Mil l s  Pv t .  L td .  (2015)  93 CCH 57  

(Mad-HC)  

 

f )        CIT Vs.  Ucal  Fuel  Sys tems Ltd.  (2016)  383 ITR 15 (Mad)  

 

g)      CIT Vs.  Prem Text i le  Internat ional  (2016)  96 CCH 28 (Mad-

HC)  

 

h)       CIT Vs.  P.V.  Chandran (2016)  385 ITR 479 (Mad)  
 

4 .1 .2 .  In  order to  se t t le  the controversy and also to  avoid l i t igat ion,  CBDT 

has also  i ssued a  circular clari fy ing the meaning of  term "Ini t ia l  assessmen t  

year"  v ide  Circular No.  1  of  2016  dated  15.02.2016 which i s  reproduced as  

under:-  

 

"Sect ion 80-IA of  the Income- tax Act ,  1961 ( 'Act ' ) ,  as subst i tu ted by  

the   Finance   Act ,    1999   wi th    e f fect    from   1-4-2000,    prov ides    

for deduct ion of  an amount equal  to  100 % of  the pro fi ts  and ga ins  

der ived by an undertaking or en terprise  from an el ig ible  business (as  

re ferred to  in  sub-sec t ion (4 ) o f  that  sec t ion) in  accordance wi th  the  

prescribed provisions.  Sub-sec t ion (2 ) o f  sec t ion 80-IA further  

prov ides that  the  aforesaid  deduct ion can  be claimed  by the  assessee,  

a t  h is  opt ion,  for any ten consecu tive assessment years out  o f  f i f teen 

years ( twen ty years  in  cer tain  cases)  beg inning from the year  in  which  

the undertaking commences operation ,  begins development or s tarts  

prov iding  services e tc .  as  st ipulated there in .  Sub-sec t ion  (5 ) o f  

sec t ion  80-IA fur ther provides as under— 

 

"Notwi ths tanding  anyth ing conta ined in  any  other prov ision o f  

th is  Act ,  the pro fi t s  and gains of  an el ig ible  business to  which  

the prov is ions of  sub-sect ion  (1 ) apply shal l ,  for the purposes 

of  de termining  the quantum of  deduct ion under  that  sub-sec t ion  

for  the  assessment year immediate ly  succeeding the in i t ia l  

assessment year or any subsequen t  assessment year,  be  
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computed as i f  such el ig ible  business were the  only  source of  

income o f  the assessee  during  the  prev ious year re levan t  to  the 

in i t ia l  assessment year  and to  every subsequent  assessment  

year up to  and includ ing the assessment year  for which the 

determinat ion is  to  be  made" .  

 

In  the above sub-sect ion,  which prescr ibes the manner of  determin ing 

the quantum o f  deduction,  a  reference has been made to  the term 

' in i t ia l  assessment year' .  I t  has  been represen ted that  some Assessing  

Off icers are in terpret ing the term ' in i t ia l  assessment year'  as the year  

in  which the el ig ib le  business /  manufac turing act ivi ty  had commenced  

and are considering such f i rst  year of  commencement/operat ion etc .  

i t se l f  as  the f i rst  year  for grant ing deduction,  ignoring  the c lear  

mandate  provided  under  sub-sec t ion  (2 ) which al lows a  cho ice to  the  

assessee for decid ing  the  year f rom which i t  desires to  cla im 

deduct ion out  o f  the app licab le s lab of  f i f teen (or twenty)  years.  

 

The mat ter has been  examined by the Board.  I t  i s  abundantly  clear  

from sub-sect ion (2 ) that  an assessee who is  e l ig ible  to  cla im 

deduct ion u/s  80-IA has the op tion to  choose  the in i t ia l /  f irs t  year  

from which i t  may des ire  the cla im o f  deduction for  ten  consecu tive  

years,  out  o f  a  slab  of  f i f teen  (  or twen ty) years,  as  prescribed  under  

that  sub-sec t ion.  I t  i s  hereby c lari f ied  that  once such in i t ia l  

assessment year has been opted for by the assessee,  he shall  be  

enti t led  to  cla im deduction u /s  80-IA for ten consecu tive years  

beginning  f rom the year in  respect  o f  which  he has exerc ised such  

option subject  to  the  fu l f i l lment  o f  condi t ions prescribed in  the  

sec t ion .  Hence,  the term ' ini t ia l  assessment year '  would mean the  

f irs t  year opted for by the assessee for c laiming deduct ion u/s 80-IA.  
However,  the to tal  number of  years for cla iming deduction shou ld not  

transgress the prescr ibed slab o f  f i f teen or twenty years,  as the case  

may be  and the period o f  c la im shou ld be  avai led in  con tinu ity .  

 

The Assess ing Of f icers are,  therefore,  d irected to  al low deduction u/s  

80-IA in  accordance wi th  th is  c lar i f icat ion and af ter being sa t i sf ied  

that  a l l  the prescr ibed condit ions applicab le in  a  part icu lar case are  

duly  sat i sf ied .  Pend ing l i t igat ion on  al lowabi l i ty  o f  deduction  u/s  80  

IA shal l  a lso  not  be  pursued to  the  ex ten t  i t  relates  to  in terpre t ing  

' in i t ia l  assessment year'  as mentioned in  sub-sect ion (5 ) o f  that  

sec t ion  for which the Standing Counsels/D.R.s be su i tab ly  ins truc ted.  

 

The above be  brought  to  the no tice o f  a l l  Assess ing Of f icers  

concerned."  

 

After considering the above mentioned c ircular ,  Hon'ble  Madras High Court  

v ide  order  dated 01.03 .2016 in  the  case  of  CIT Vs.  M/s.  G.R.T.  Jewellers  

(India)  Pv t .  L td .  contained in  TCA No.  176 of  2016  have  held  that  

losses /unabsorbed  depreciat ion per tain ing to  Wind Mil l ,  wh ich were se t  o f f  in  

the ear l ier year aga ins t  o ther  bus iness income of  the assessee ,  cannot  be  

notional ly  brought  forward and aga in set  o f f  agains t  the income of  e l ig ible  

business o f  the year which was chosen as " ini t ia l  assessment year"  for claim 

of  deduct ion u/s .  80IA.  I  a lso  f ind tha t  SLP f i led  by the Department  agains t  

the dec is ion of  Hon 'ble  Madras High Court  in  the lead case of  

Velayudhaswamy Spinning Mill s  (P)  L td.  ( supra)  has also  been d ismissed  

and the same i s  reported as ACIT Vs.  Velayudhaswamy Spinning Mil l s  (P)  

Ltd.  (2016)  76  taxmann.com 176 (SC).  
 

4 .1 .3 .  Therefore,  in  v iew o f  the above d iscuss ion and lega l  posi t ion,  i t  i s  

crys tal  c lear tha t  losses /deprec iat ion of  the Wind Mil l  bus iness for the years  

prior to  the " ini t ia l  assessment year"  which had been already se t  o f f  agains t  
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the income of  o ther bus iness,  cannot  be brought  forward notiona lly  and again 

se t  o f f  aga ins t  the income o f  e l ig ible  business which is  Wind Mi l l  bus iness o f  

genera ting e lec trici ty  in  the case of  appellant .  According ly,  I  hold  that  

act ion  of  the Assessing  Off icer  i s  not  as  per the provis ions  of  law and  hence  

he i s  d irec ted to  al low the deduction u /s .  80IA(4) to  the ex tent  o f  income of  

e l ig ible  bus iness i .e .  Rs.3 ,61 ,15,115/-  in  the year under considerat ion  

without adjust ing  the losses/deprecia t ion of  earl ier years brought forward  

not ionally  s ince the appellant  has chosen the  year under considerat ion as  

the “ init ia l  assessment year”.   Thus,  appel lant  succeeds in  respect  o f  

Ground Nos.  1  to  4 .” 

 

5. Aggrieved by the relief granted by the CIT(A), the Revenue is 

in appeal before the Tribunal. 

 

6. The learned DR for the Revenue relied upon the assessment 

order. 

 

7. The leaned senior counsel for the assessee, on the other hand,  

relied upon the order of the CIT(A) as well as the CBDT circular 

giving clarification of expression ‘initial assessment year’ and set 

off of brought forward losses as provided in Section 80IA(5) of the 

Act.  The learned senior counsel also pointed out that the identical 

issue has earlier cropped up in assessee’s own case in ITA No. 

1849/Ahd/2017, order dated 05.12.2019 concerning AY 2013-14 

where the issue has been adjudicated in favour of the assessee.  The 

learned senior counsel also referred to para 4.1 of the CIT(A) order 

and submitted that the issue has now attained finality by the 

decision of the Hon’ble Madras High Court in Velayudhaswamy 

Spinning Mills (P.) Ltd. vs. ACIT [2012]  340 ITR 477 (Madras).  It  

was submitted that SLP by Revenue against the aforesaid decision 

has been dismissed as reported in [2016]  76 taxmann.com 176(SC).   

 

8. We have carefully considered the rival submissions. The short 

issue that arises for consideration in the present case is whether the 

assessee is entitled in law for claim of deduction of income arising 

from eligible business during the year under s. 80IA(1) r.w.s.  
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80IA(4) of the Act without making adjustments towards losses 

arising in the earlier assessment years prior to exercise of option of 

‘initial assessment year’ with reference to the eligible business.  

Hence, the central question for consideration is whether the losses 

arising in eligible business, if  any,  prior to exercise of option 

towards ‘initial assessment year’ is required to be artificially 

carried forward and notionally adjusted from the profits arising 

from eligible business in the ‘initial assessment year’ and 

subsequent assessment years for the purposes of Section 80IA(5) of 

the Act.   

 

9. The manner of determination of quantum of deduction as 

provided under s.80IA(5) of the Act has since been clarified by the 

CBDT Circular No.1 of 2016 dated 15.02.2016 and is devoid of 

controversy any more. Having regard to the wide ranging 

controversies, the CBDT circular has given categorical 

interpretation on exercise of option of choosing ‘initial assessment 

year’ referred to sub-section (5) of Section 80IA of the Act in 

favour of the assessee.  The CBDT has also clarified that embargo 

placed under s.80IA(5) of the Act for quantification of deduction of 

profits and gains of an eligible business would apply from the 

assessment years immediately succeeding ‘initial assessment years’ 

only.  Having regard to express elucidation by CBDT, the CIT(A), 

in our view, has rightly decided the issue of manner of computation 

of quantum of deduction under s.80IA(5) of the Act in favour of the 

assessee.  The assessee, thus, while determining the eligible profit , 

is not required to notionally reduce losses arising from eligible 

business in the earlier years already set off against other business of 

assessee in terms of Sections 70, 71 & 72 of the Act prior to 

exercise of option of ‘initial assessment year’.  The losses arising in 

‘eligible business’, if  any, subsequent to earmarking of ‘initial 
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assessment year’ shall however continue to be governed by embargo 

placed in Section 80IA(5) of the Act.   

 

10. Hence, in the light of above discussion and in consonance 

with the decision of the co-ordinate bench in AY 2013-14 as well as 

CBDT Circular referred above, we see no merit in the grievance of 

the Revenue. 

  

11. In the result,  appeal of the Revenue is dismissed.  

 

        

                                          
     

 

 Sd/- Sd/- 
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