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1.  Aforesaid appeal by assessee for Assessment Year [AY] 2013-14
contest the order of Ld. Commissioner of Income-Tax (Appeals)-21,
Mumbai, [CIT(A)], Appeal No. CIT(A)-21/DCIT-14(1)(1)/IT-371/2016-17
dated 21/08/2018 on following grounds of appeal:-




QA

ITA No.63/Mum/2019
Assessment Year :2013-14

1. The appellant submits the assessment order passed on an entity which has
been dissolved is illegal and invalid and requires to be cancelled.

2. The Commissioner of Income Tax (Appeals) erred in confirming the
disallowance made by the Assessing Officer of Rs.33,31,551/- under section
14A read with Rule 8D.

3. The appellant submits that the disallowance u/s.14A is required to be restricted
to Rs.14,10,146/-.

4. The Learned Commissioner of Income Tax (Appeals) erred in not directing the
Assessing Officer to reduce the investments made in Aadhaar Retailing Ltd.
while calculating Average value of Total investments under Rule 8D(2)(ii).

5. The appellants submit that the Assessing Officer further be directed to exclude
investments which have not earned exempt income, while computing
disallowance u/s.14A read with Rule 8D.

6. Both the lower authorities erred in applying section 14A read with Rule 8D while
computing book profits u/s.115JB.

7. The Learned Commissioner of Income Tax (Appeals) erred in ignoring the ratio
of the decision of the Special Bench of the Tribunal in ACIT v/s. Vireet
Investment (P) Ltd. (165 ITD 27).

8. Without prejudice to all that is stated above, and in any event, the appellant
submits that the disallowance u/s.14A read with Rule 8D cannot exceed
Rs.21,14,836/- in any view of the matter.”

During hearing, Ground No.1 has not been urged before us. It is evident
that sole issue under appeal is disallowance u/s 14A while computing
assessee’s income under normal provisions as well as while computing
Book Profits u/s 115JB.

2. The Ld. AR, drawing attention to the appellate order, pleaded for
exclusion of non-income yielding investments while computing the said
disallowance. The Ld. AR also advanced other arguments to contest the
disallowance as confirmed by Ld. CIT(A). On the other hand, Ld. DR
submitted that the disallowance has been made as per Rule 8D and

therefore, the appellate order requires no interference.
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3. We have carefully heard the rival submissions and perused
relevant material on record. Our adjudication to the subject matter of
appeal would be as given in succeeding paragraphs.
4.1 The documents on record would show that the assessee has been
assessed u/s 143(3) at Rs.42.37 Lacs under normal provisions. The
Book Profits has been determined at Rs.75.42 Lacs. An additional
disallowance of Rs.12.16 Lacs has been made u/s 14A while computing
such income under normal provisions as well as while computing Book
Profits u/s 115JB. This is over and over suo-moto disallowance of
Rs.21.14 Lacs offered by assessee in its computation of income while
computing income under normal provisions as well as while computing
Book Profits u/s 115JB.
4.2 During assessment proceedings, it transpired that the assessee
earned exempt income of Rs.35.91 Lacs and attributed suo-moto
disallowance of Rs.21.14 Lacs while computing its return of income. The

said disallowance has been worked out as per Rule 8D in following

manner: -
No. | Particulars Amount (Rs.)
1. Direct interest expenditure u/r 8D(2)(i) 13.83 Lacs
2. Pro-rate interest expenditure u/r 8D(2)(ii) | 2.12 Lacs
3. Expense disallowance u/r 8D(2)(iii) 5.19 Lacs
Total 21.14 Lacs

However, Ld. AO reworked disallowance to the extent of Rs.33.31 Lacs
and enhanced the disallowance by Rs.12.17 Lacs. The difference came
due to computations made u/r 8D(2)(ii) on account of pro-rata interest

expenditure. For the purpose of said computations, the assessee has
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taken average value of investments at Rs.154.17 Lacs as against
Rs.1039.17 Lacs taken by Ld. AO. The assessee had excluded
investments made in an entity namely Aadhar Retailing Ltd. since the
same was stated to be made out of borrowed funds against which direct
interest disallowance was already offered u/r 8D(2)(i). The learned
CIT(A), disregarding assessee’s submissions, confirmed the stand of Ld.
AO. Aggrieved, the assessee is under further appeal before us.

5. Before us, the only relief sought by Ld. AR is exclusion of non-
income yielding investments while computing the said disallowance. The
working of the disallowance has been placed on record wherein the
assessee has computed aggregate disallowance of Rs.14,10,146/- after
considering exempt income yielding investments only. In the said
computations, the disallowance u/r 8D(2)(i) remain the same at
Rs.13,83,288/- whereas disallowance u/r 8D(2)(ii)) & 8D(2)(iii) has been
computed at Rs.19,695/- & Rs.7,163/- respectively. To support the said
submissions, reliance has been placed, inter-alia, on the decision of
Hon’ble Delhi High Court in CIT V/s Holcim India Pvt. Ltd. (272 CTR
282) and Cheminvest Ltd. V/s CIT (378 ITR 33).

6. Considering the facts of the case and in terms of cited judicial
pronouncements, we agree with the submissions of Ld. AR that only
exempt income yielding investments were to be considered to compute
the disallowance u/s 14A. Therefore, Ld. AO is directed to verify the
computations and if found correct, restrict the disallowance to
Rs.14,10,146/-. The said disallowance would be made under normal
provisions as well as while computing Book Profits u/s 115JB since the

disallowance substantially comprise-off of direct expenditure u/r 8D(2)(i).
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7. The appeal stands partly allowed to the extent indicated in the
order. This order is pronounced under Rule 34(4) of the Income Tax
(Appellate Tribunal) Rules, 1962, by placing the details of the same on

the notice board.
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