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PER MANISH BORAD, AM.

The above captioned appeal filed at the instance of assessee
pertaining to Assessment Year 2015-16 is directed against the
orders of Ld. Commissioner of Income Tax (Appeals)-II (in short

‘Ld.CIT(A)’], Indore dated 23.10.2018 which is arising out of the
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order u/s 143(3) of the Income Tax Act 1961(In short the ‘Act)
dated 30.11.2017 framed by ACIT, Khandwa.

2. Assessee has raised following grounds of appeal;

“On the facts and in the circumstances of the case, and, in law,
the Hon’ble Commissioner of Income Tax (Appeals)-2, Indore
erred inconfirming the action of the Assessing Officer in
computing the Income declared by the assessee in Survey
proceedings by applying the provisions of section 115BBE(1) of
the Income Tax Act 1961 and thus taxing the Income declared
at the maximum rate.

2. The appellate order being not based on facts, and in law, is
ilegal & wrong.

3. The appellant craves leave to add/alter/amend the above
grounds of appeal are and when, necessity or occasion arises.”

3. Brief facts of the case as culled out from the records are that
the assessee is proprietor of two concerns namely M/s. Rajesh
Industries and M/s. R.R. Textile Mills which are engaged in the
business of textiles, hand loom and power loom. Return of income
declaring income of Rs.1,02,17,110/- for the Assessment Year
2015-16 was filed on 30.09.2013. Case selected under scrutiny
followed by serving valid notice u/s 143(2) of the Act. A survey u/s
133A was conducted on 12.12.2014 at the business premises of
M/s. Rajesh Industries and M/s. R.R. Textile Mills. During the
course of survey various anomalies were found which included
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excess stock, excess cash and receivable from sundry parties not
shown in the books. The assessee surrendered following income

stating that he is unable to explain the source for the following :-

a) Excess stock Rs.75,46,114/-
b) Excess Cash Rs. 9,60,036/-

c) Receivable from sundry parties not

shown in books Rs. 7,75,000/ -

Total Rs.92,81,150/-

Subsequent to survey when the assessee filed return of
income on 30.09.2015 the above said surrendered income during
the survey proceedings were offered to tax as business income. The
assessment was completed accepting the returned income but
calculating the tax @60% on the surrendered income as per the

provisions of Section 115BBE of the Act.

4. Aggrieved assessee preferred appeal before Ld. CIT(A) but
failed to succeed who confirmed the action of the Ld. A.O observing

as follows:-

Ground No. 2

5.0 This ground of appeal is with regard to computing the

Income declared by the assessee in Survey proceedings by
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applying the provisions of Section 115 BBE of the Income Tax Act
1961. I have carefully gone through the assessment order as

well as submission of the appellant in this regard.

5.1 The appellant has taken the plea that he did not have any
other income except business income. The appellant has also
submitted that section 115BBE did not apply in the appellant's
case as the appellant didn't have any income except business
income. Further, the appellant has stated that the material so
found on the business premises of the appellant clearly had
nexus with business. Further, the appellant has stated that
excess stock, and the excess cash receivable from sundry parties
not shown in books was business stock/investment which had
arisen out of the unrecorded business. Activity of the assesse
and therefore, the same need to be assessed the head profit and

gain of business.

5.2 After careful analysis of the facts, it is clear that these

amounts being unrecorded fall in the nature of income classified
in section 115BBE and hence, in my considered opinion, the AO
has rightly made the addition and is accordingly confirmed.

This ground of appeal is dismissed.

Now the assessee is in appeal before the Tribunal.

Ld. Counsel for the assessee referring to the written

submissions made before Ld. CIT(A) submitted that the alleged

surrendered income of Rs.92,81,150/- is in the nature of business

income duly offered to tax and the assessee do not have any other

source of income except business income. He also submitted that
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if the Ld. A.O wanted to attract the provisions under Section
115BBE then he should have recomputed the computation of
income by excluding the surrendered income from income under
the head business/profession and including the same under
“Income from other sources” since Section 115BBE of the Act is
applicable only to income referred to in Section 68, Section 69,
Section 69A, 69B, 69C & 69D of the Act. He also submitted that
the revenue authorities has not pointed out that the excess stock
has any nexus with any other receipts. The excess stock found
during the survey operation is not separately and clearly
identifiable but is part of mixed lots of stock found at the premises
which included declared stock as per books and also the excess
stock as computed by the authorised officers during the survey
operation at the business premises. Since excess stock is a result
of suppression of profit from business over the years and has not
been kept identifiable separately but is the part of overall physical
stock found, the investment in the excess stock should be treated
as business income. Where source of investment/ expenditure is
clearly identifiable and alleged undisclosed asset has no

independent existence of its own or there is no separate physical
S
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identity of such investment/expenditure then what is to be taxed is
the undisclosed business receipt invested in unidentifiable
unaccounted asset. Ld. Counsel for the assessee has also relied on

following case laws:-

i) Hon’ble ITAT Jaipur Bench in the case of ACIT Jaipur Vs
Sanjay Bairathi Gems Limited ITA No.157/JP/17 order dated
09.05.2017

ii) Hon’ble ITAT Jaipur Bench in the case of DCIT Vs
Ramnarayan Birla order dated 30.9.2016

iii) Hon’ ble ITAT Ahmedabad Bench in the case of Chokshi
Hiralal Mangilal Vs DCIT TTJ(Ahd)1 order dated 21.01.2011

iv) Hon’ble ITAT Mumbai Bench in the case of ACIT V/s Rahil
Agencies ITA No0.4413/Mum/2014 order dated 23.11.2016

v) Hon’ble ITAT Jodhpur Bench in the case of Vasu Singhal
V/s ITO & others ITA No.142/Jodh/2018 order dated
25.5.2018.

7. Per contra Ld. Departmental Representative vehemently

argued supporting the orders of both the lower authorities.

8. We have heard rival contentions and perused the records
placed before us and carefully gone through the judgments referred

and relied by the assessee. The sole grievance of the assessee is
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that income of Rs. 92,81,150/- surrendered during the course of
survey u/s 133A of the Act was purely a business income liable to
normal rate of tax and both the lower authorities have erred in
charging it with the tax rate @60% applying the provisions of
Section 115BBE of the Act by treating the alleged undisclosed
income as income referred in Section 68, Section 69, Section 69A,
69B, 69C & 69D of the Act. So as far as the quantum of addition is

concerned it is not in dispute.

9. The questions before us are that (i) whether the undisclosed
business income can be taxed under Section 68, Section 69,
Section 69A, 69B, 69C & 69D of the Act and (ii) whether such
unexplained /undisclosed income referred in Section 68, Section 69,
Section 69A, 69B, 69C & 69D can be taxed only under the head

“income from other sources”.

10. To proceed we will first go through the provisions of Section
115BBE, Section 68, Section 69, Section 69A, 69B, 69C & 69D of

the Act which are reproduced below:-

115BBE.

(1) Where the total income of an assessee, includes any income referred to
in section 68, section 69, section 69A, section 69B, section 69C or section
69Dthe income-tax payable shall be the aggregate of—
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(i) the amount of income-tax calculated on the income referred to in clause
(a) and clause (b), at the rate of sixty per cent; and

(ii) the amount of income-tax with which the assessee would have been
chargeable had his total income been reduced by the amount of income
referred to in clause (i).

(2) Notwithstanding anything contained in this Act, no deduction in respect
of any expenditure or allowance [or set off of any loss] shall be allowed to
the assessee under any provision of this Act in computing his income
referred to in clause (a) 65[and clause (b)] of sub-section (1).

Section 68

Where any sum is found credited in the books of an assessee maintained
for any previous year, and the assessee offers no explanation about the
nature and source thereof or the explanation offered by him is not, in the
opinion of the Assessing Officer, satisfactory, the sum so credited may be
charged to income-tax as the income of the assessee of that previous year :

Provided that where the assessee is a company (not being a company in
which the public are substantially interested), and the sum so credited
consists of share application money, share capital, share premium or any
such amount by whatever name called, any explanation offered by such
assessee-company shall be deemed to be not satisfactory, unless—

(a) the person, being a resident in whose name such credit is recorded in
the books of such company also offers an explanation about the nature
and source of such sum so credited; and

(b) such explanation in the opinion of the Assessing Officer aforesaid has
been found to be satisfactory:

Provided further that nothing contained in the first proviso shall apply if
the person, in whose name the sum referred to therein is recorded, is a
venture capital fund or a venture capital company as referred to in clause
(23FB)of section 10.

Section 69

Where in the financial year immediately preceding the assessment year
the assessee has made investments which are not recorded in the books of
account, if any, maintained by him for any source of income, and the
assessee offers no explanation about the nature and source of the
investments or the explanation offered by him is not, in the opinion of the
Assessing Officer, satisfactory, the value of the investments may be
deemed to be the income of the assessee of such financial year.
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Section 69A

Where in any financial year the assessee is found to be the owner of any
money, bullion, jewelry or other valuable article and such money, bullion,
jewelry or valuable article is not recorded in the books of account, if any,
maintained by him for any source of income, and the assessee offers no
explanation about the nature and source of acquisition of the moneuy,
bullion, jewelry or other valuable article, or the explanation offered by him
is not, in the opinion of the Assessing Officer, satisfactory, the money and
the value of the bullion, jewelry or other valuable article may be deemed to
be the income of the assessee for such financial year.

Section 69B

Where in any financial year the assessee has made investments or is
found to be the owner of any bullion, jewelry or other valuable article, and
the Assessing Officer finds that the amount expended on making such
investments or in acquiring such bullion, jewelry or other valuable article
exceeds the amount recorded in this behalf in the books of
account maintained by the assessee for any source of income, and the
assessee offers _no explanation about such excess amount or the
explanation offered by him is not, in the opinion of the Assessing Officer,
satisfactory, the excess amount may be deemed to be the income of the
assessee for such financial year.

Section 69C

Where in any financial year an assessee has
incurred any expenditure and he offers no explanation about the source of
such expenditure or part thereof, or the explanation, if any, offered by him
is not, in the opinion of the Assessing Officer, satisfactory, the amount
covered by such expenditure or part thereof, as the case may be, may
be deemed to be the income of the assessee for such financial
year.Provided that, notwithstanding anything contained in any other
provision of this Act, such unexplained expenditure which is deemed to be
the income of the assessee shall not be allowed as a deduction under any
head of income.

Section 69D

Where any amount is borrowed on a hundifrom, or any amount due
thereon is repaid to, any person otherwise than through an account payee
cheque drawn on a bank, the amount so borrowed or repaid shall be
deemed to be the income of the person borrowing or repaying the amount
aforesaid for the previous year in which the amount was borrowed or
repaid, as the case may be :
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Provided that, if in any case any amount borrowed on a hundi has been
deemed under the provisions of this section to be the income of any person,
such person shall not be liable to be assessed again in respect of such
amount under the provisions of this section on repayment of such amount.

Explanation.—For the purposes of this section, the amount repaid shall
include the amount of interest paid on the amount borrowed.]

11. Under the I.T. Act the computation of income comes under
Chapter IV which comprises of various heads of income starting
from Section 14 to Section 59 which inter-alia covers “income from
salary”, “income from house property”, “profits and gains of
business or profession”, “capital gains” and “income from other
sources”. As far as Section appearing in Section 115BBE of the Act
i.e. Section Section 68, Section 69, Section 69A, 69B, 69C & 69D of
the Act they are mentioned in Chapter VI with the head

“Aggregation of income and set off or carry forward of loss” and

covers Section 68 to Section 80. In the instant case there is no
issue relating to set off or carry forward of loss so we need to focus
on the head“Aggregation of income” which covers Section 66 to 69D

of the Act. The word aggregation of income nowhere makes a distinction
about the head of income as to whether it is income from salary, income
from house property, profits and gains of business or profession, capital

gains or income from other sources. The word used is “income” and
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the same is defined in Section 2(24) of the I.T Act which includes
various income mentioned in the section including the “profit and
gains of business”. The contention of the Ld. Counsel for the
assessee that the Ld. A.O before invoking the Section 115BBE of
the Act should have first assessed the surrendered income as
“Income from other sources” seems to be on loose wicket. Looking
to the layout of the Income Tax Act Chapters and Section it is
predominantly clear that all types of income namely Salary, Income
from House property, Profits and Gains of business or Profession,
Capital Gains and Income from other sources which are not fully
disclosed in books of accounts or assessee fails to offer any
explanation or unexplained expenditure or amount borrowed or
repaid on hundi can be subjected to tax as Income u/s 68, Section

69, Section 69A, 69B, 69C & 69D.

12. If we see the provisions of Section 68 to Section 69C the

highlighting part which is common is that if “the assessee offers no

explanation about the nature of source of’ either cash credits,

investment, money bullion, jewellery or other valuable article

investment and expenditure.
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13. Let us examine the statement given by the assessee during the
course of survey in reply to questions raised about the source of
Excess stock, Excess cash and undisclosed sundry debtors.

gesT 3. 39 Concern M/s R.R.Textile Mills # Td&ToT T FIAGRT & GRIeT 39S @RI
Y cash book & 3R 37T feeiieh @I cash Balance . 17413.71 fewmar aram § Siefeh
i I W A9Ey T 9,77,450/- 9T AT § | SH YR 39eh Concern H T
9,60,036.29 31 AT AT ¥ | FRT $H A F. 9,60,036/- & FWOT A FISE FY |

3cX 3. # A & TR & 9,60,036/- FI TS A H IFAY ¢ gAiAC H IR H AR
¥. 9,60,036/- @ AN WMRISIRAT Fadad M/s R.R.Textile Mills & AT 3ma & 3ramar
dfaRed 3 & & F [Acdw a¥ 2014-15 ¥ &g AuURor a¥ 2015-16 & faU
IO 3T FAMAA (surrender) AT § AR 38 W T TR &1 STCAA Fed T qdel
ar g |

Yol 5. 3M9% Concern W HAETUT HRAQWE & NI 13-14 3ANT MR, FEAR N
M/s RR.Textile Mills & gaor # siifdes daoe & SR Fa &iw 3.
1,03,95,983/- www%aaﬁ:am@rﬁuﬁaémmﬁésawwsmmxme
Mills T Teieh IR %. 28,49,869/- Golfar I™AT & | 36 YR Tl 3. 75,46,114/- FT Tieh
¥ 9T I § | AT HiE U I T I AR T 75,46,114/- & EEHIA B TS
Y |

3caR 5. #ged, # M/s R.R.Textile Mills & IerIoT & 31fIh 9 I Fefh &, 75.46.114/-
I ElId TISE HA A IFAY § | 3He: IR H AR T 75,46,114/- 1 AN NoRrgeRqa
FeTaT M/s R.R.Textile Mills & afAa 3mx & 3rarar 3faRed 37 & & & fOcdy a¥
2014-15 & Wefdd fAuRor a§ 2015-16 & fav ENf¥d 3ma @ATT (surrender) FaT §
3R 38 W T IR T Il FeA T T &l § |

geA 6. # 3T BI-1 IeichAS T H SR @ g7 § A Fer 1 ¥ 25 755 faf@d ®
S8 Annexure-‘B’ H grial fhar aram § ST 3HUs c¥q@ids ¥ 13-14, 3gINT 9K,
AR R IR =0 & | FIAT 50 A H LTI T o 50H fRE gER F FaER
gt & 2 3R Far & |el swagR Rt FafAa dEr-gEae 7 o 82

3ca¥ 6. Hel 39 @RI & T S Bl-1, TSTHAS T HI et e § ¢@ foar & |
sad NI\ & gfafSedi oo 8, e o@r M/s R.R.Textile Mills T faffid orar-gedehi
col Al B | & g yfafSedl & Ed 1 Tuse A H @AY § | A Y56 HA 1 F 25
a A gol Fol HIA H AR T 7,75,000/- H AY AR FHFA M/s R.R.Textile Mills
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AT 3 & erar IARET HARNT 30T AT §U FRIOT & FANT AT §
3R 38 W ATHAGEAR AR T Il Fled HT Tl &l § |

14. Now in order to know that whether the assessee has offered
any explanation to the excess stock, excess cash or receivable from
sundry parties, from perusal of the statements in the reply given by
the assessee in Question No.3, 5 and 6 we find that assessee has

categorically accepted that “he is unable to explain the source of

excess cash, excess stock and unaccounted receivables”. There is

no other evidence brought on record by the assessee to show that
some unaccounted purchases for the year or unaccounted sales or
unrecorded sales happened during the year or details of the debtors
which can show the nexus of the surrendered income as business

income for the year under consideration.

15. The alleged surrendered income is the cumulative total of
unrecorded and undisclosed income for preceding years which were
not offered to tax during the year when they were earned. Before the
insertion of Provision of Section 115BBE of the Act w.e.f. 1.4.2013
during the course of survey u/s 133A of the Act if any excess cash
or excess stock was found and then the assessee was subjected to

tax on the normal rate of tax applicable for the year in which the
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survey proceedings were carried out. There was no mechanism to
make the distinction between the genuine assessee who regularly
offers his correct income to tax on year to year basis and the
assessee who conceals the income in the preceding years and only
in case if he is subjected to survey action then he offers undisclosed
income of excess cash or excess stock during the year when the
survey takes place and offers it to tax. This clearly creates a
disparity because the persons who conceals the income in the
preceding years since its commencement of business and pay tax
on unrecorded/unaccounted income only if he is subjected to
survey action and that too in the year the survey takes place
thereby taking the benefit of paying the taxes without subject to
levy of interest and penalty on such intentionally deferred tax
liabilities and if he is not subjected to survey action u/s 133A of the

Act he keeps on enjoying the benefits.

16. To cope up with this situation Section 115BBE of the Act was
inserted w.e.f. 1.4.2013 indicating that only if the income falls u/s
68 to 69D as discussed above which does not necessarily be income

of business but can be from any head of income i.e. the income

14
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defined in Section 2(24) of the Act for which the assessee is unable
to offer any explanation, then such higher rate of tax i.e. 60% is to

be levied u/s 115BBE of the Act.

17. As far as the judgments referred and relied by the Ld. Counsel for
the assessee is concerned in the case of Sanjay Bairathi Gems Limited
(supra) the issue relates to set off of loss against surrendered income in
view of the amendment by Finance Act came into existence w.e.f.
1.4.2017 considering the “set off of any loss”. This judgment is not
applicable to the assessee because there is no dispute about the nature
of income. Moreover the income surrendered by the assessee which
certainly is a business income but since the assessee has not offered any
explanation of its source it has been rightly covered u/s 115BBE of the
Act. The decision of the Hon'ble Ahmedabad Bench Tribunal in the case
of Chokshi Hiralal Mangilal dated 21.01.2011 is also not relevant since
Section 115BBE was inserted from 1.4.2013. The decision of Hon'ble
Jodhpur Bench in the case of Vasu Singhal V/s ITO is also not
applicable since the decision is of the Single bench and is not binding on

double bench of Tribunal.

18. We therefore in the given facts and circumstances of the case are of

the considered view that though the alleged surrendered income of
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Rs.92,81,150/- is a business income but since assessee being individual
having no limitation of earning income from sources other than for the
objects of the business and also the assessee having not offered any
explanation in the statement given during the course of survey which
stands unrebutted, therefore the alleged unexplained/undisclosed
income of Rs.92,81,150/- is liable to be taxed as income falling under
Section 68 to 69D of the Act as applicable to the type of income and has
been rightly taxed by Ld. A.O applying the higher rate of tax provided in
Section 115BBE of the Act. We therefore confirm the findings of Ld.
CIT(A). The assessee fails to succeed and the sole ground raised in the

instant appeal stands dismissed.

19. The other grounds are general in nature which needs no

adjudication.

20. In the result appeal of the assessee is dismissed.

The order pronounced in the open Court on 09.03.2020.

Sd/- Sd/-
( KUL BHARAT) (MANISH BORAD)
JUDICIAL MEMBER ACCOUNTANT MEMBER

At /Dated : 09 March, 2020

/ Dev
Copy to: The Appellant/Respondent/CIT concerned/CIT(A)
concerned/ DR, ITAT, Indore/Guard file.

By Order,
Asstt.Registrar, I.T.A.T., Indore
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