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O R D E R 

 
PERB.R. BASKARAN, ACCOUNTANT MEMBER: 
 

Both the appeals filed by the assessee are directed 

against orders passed by Ld. CIT(A)-2, Bengaluru and 

they relate to the assessment years 2012-13 and 2013-14.  

Both the appeals were heard together and hence they are 
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being disposed of by this common order, for the sake of 

convenience.   

 

2. The common issues urged in both the appeals relate 

to following: 

a) Addition made u/s 80JJAA of the Income Tax Act, 

1961 (hereinafter called as ‘the Act’). 

b) Disallowance of expenditure incurred in lease hold 

premises treating the same as capital expenditure. 

c) Claim of MAT credit. 

 

3. In assessment year 2012-13, assessee has raised 

issues relating to assessment of interest u/s 244A of the 

Act and non-granting of TDS credit. 

 

4. We heard the parties and perused the record.  The 

assessee is engaged in the business of developing 

computer software. 

 

5. The first issue relates to disallowance of deduction 

claimed u/s 80JJAA of the Act.  The Ld. A.R. submitted 

that the provisions of section 80JJAA of the Act have 

undergone changes from time to time.  He submitted that 

the A.O., in both the years under consideration, has 
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applied the amended provisions, which are applicable to 

assessment year 2014-15 by observing that the 

amendment has been made in order to discourage 

software companies from claiming deduction u/s 80JJAA 

of the Act. Accordingly the AO has  disallowed the 

deduction claimed u/s 80JJAA of the Act in both the 

years   He submitted that Ld. CIT(A) has also confirmed 

the disallowance made in both the years.  The Ld A.R 

submitted that the provisions of sec.80JJAA as applicable 

to the years under consideration should have been 

applied by the tax authorities. Accordingly, he prayed that 

this issue may be restored to the file of the A.O. with a 

direction to apply correct provisions of law as applicable 

to the years under consideration. 

 

6. We heard Ld. D.R. and perused the record.  We 

notice from the assessment order that the A.O. has 

incorporated the provisions of section 80JJAA of the Act 

relating to assessment year 2014-15 and has applied the 

same to both the years under consideration.  It is 

pertinent to note that sub-section (3) of section 80JJAA of 

the Act, as amended by Finance Act 2016 makes it clear 

that the provisions that existed before 1st day of April, 

2016 shall apply to the earlier years, meaning thereby, 
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the provisions, which are applicable to a particular year, 

should be applied for determining the eligibility of the 

assessee to claim this deduction. Accordingly, we set 

aside the order passed by Ld. CIT(A) on this issue and 

restore the same to the file of the A.O. with the direction 

to apply with the provisions of section 80JJAA of the Act 

as applicable to the years under consideration.   

 

7. The next issue relates to disallowance of claim of 

repair expenses incurred on lease hold building, treating 

the same as capital expenditure.  The Ld. A.R. submitted 

that the assessee has incurred certain expenses on lease 

hold premises and claimed the same as revenue 

expenditure.  However, in the books of accounts, the 

above expenditure has been capitalized by the assessee.  

The Ld. A.R. submitted that the entries made in the books 

of accounts shall not bind the Income tax Act. He 

submitted that most of the expenses incurred by the 

assessee do not give rise to any capital asset. He 

submitted that assessee has furnished details of all 

expenses before the tax authorities.  However, the said 

details have not been critically examined by the tax 

authorities.  He submitted that the Ld. CIT(A) has applied 

provisions of Explanation 1 to section 32(1) of the Act 
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without giving a finding as to whether the impugned 

expenditure is in the nature of capital expenditure or not.  

Accordingly, he prayed that this issue may also be 

restored to the file of the A.O. for examining it afresh.   

 

8. The Ld. D.R. on the contrary supported the order 

passed by Ld. CIT(A).  Ld. D.R. further submitted that the 

assessee itself has capitalized this expenditure in its 

books of accounts, which clearly prove the nature of 

expenditure.  Accordingly he submitted that this 

expenditure was rightly treated as capital expenditure by 

the Ld. CIT(A). 

 

9. We heard the parties on this issue and perused the 

record. There should not be any dispute that under 

Explanation 1 to section 32(1) of the Act, depreciation is 

granted on the capital expenditure incurred by any 

assessee on lease hold building.  As rightly pointed out by 

Ld. A.R., in order to invoke the provisions of Explanation 

1 to sec. 32(1), a finding has to be given first as to the 

nature of expenditure incurred by the assessee.  If the 

nature of expenditure is capital in nature, then the 

provisions of explanation 1 to section 32(1) of the Act 

shall apply.  It is the case of the assessee that most of the 
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expenditure incurred by it on lease hold premises are 

revenue in nature.  We notice that the tax authorities 

have not examined the nature of expenditure incurred by 

the assessee.  We also notice that the assessee has 

furnished the various details of expenditure incurred by it 

on lease hold premises.  Accordingly, we are of the view 

that this issue requires fresh examination at the end of 

the A.O., since the nature of expenditure incurred by the 

assessee is required to be examined in order to apply the 

provisions of Explanation 1 to section 32(1) of the Act.  

Accordingly, we set aside the order passed by the Ld. 

CIT(A) on this issue and restore the same to the file of the 

A.O. for examining it afresh. 

 

10. The next common issue relates to claim for credit of 

MAT as per provisions of section 115JAA of the Act.  Since 

the claim of the assessee requires examination at the end 

of the A.O., we restore this issue to the file of the A.O. 

 

11. In assessment year 2012-13, the assessee has raised 

issue relating to assessment of interest of income tax 

refund u/s 244A of the Act and non-credit of TDS 

amount.  Both these claims require examination at the 

end of the A.O.  Accordingly, we set aside both the issues 
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to the file of the A.O. for examining them in accordance 

with law.  

 

12. In the result, both the appeals of the assessee are 

treated as allowed for statistical purposes. 

 

Order pronounced in the open court on 11.3.2020 

 
         Sd/- 
(N.V. Vasudevan)               
Vice President 

 
                       Sd/- 
             (B.R. Baskaran) 
           Accountant Member 

  
Bangalore,  
Dated 11th March, 2020. 
/VG/ 
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