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learned CIT(A)-1,

This is an appeal filed by the assessee against the order
Ahmedabad, dated 08/08/2018

assessment year 2011-12.

of

relating to
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2. The only ground taken by the assessee in this appeal is the
action of learned CIT(A) by which he has confirmed the penalty
which the AO had imposed under s.271(1)(c) of the Act.

3. The brief facts as placed in the record are that during
assessment proceeding, the AO made three additions as follows:
(i) addition on account of new share capital Rs.35Lakhs; (ii)
disallowance out of interest expenses Rs.1,51,697/-; & (iii)
disallowance out of interest Rs.12,020/-. The AO further imposed
penalty of Rs.12,05,630/- @ 300% on income sought to be

evaded.

4. Aggrieved by the penalty, the assessee filed appeal before
the learned CIT(A) who relied on the Tribunal’s decision in
favour of the assessee in respect of share capital and therefore the
penalty was deleted, however, he confirmed the penalty on

account of disallowance out of interest expenses.

5. Aggrieved, the assessee is in appeal before us.

6. The learned AR, at the outset, invited our attention to the
copy of balance sheet placed in paper book page no.10 and
submitted that there was a total interest free funds in the form of
capital and reserve to the extent of Rs.12.85Crores and against
which only Rs.9 Lakhs was advanced as interest free advances.
Therefore, it was submitted that the assessee had sufficient
interest free funds out of which it could have given interest free
advances. The learned AR further submitted that all details and
particulars were before the AO and from those particulars only the
AO arrived at the conclusion that assessee had diverted interest

bearing funds to non interest bearing funds and therefore, it
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cannot be said that it is a case of concealment of income or
furnishing of wrong particulars of income. Therefore, it was
prayed that the penalty sustained by the learned CIT(A) be
deleted.

7. The learned DR, on the other hand, relied upon the

authorities below.

8. We have heard the rival parties and have gone through the
material placed on record. We find that it is a fact that sufficient
interest free funds were available with the assessee as is coming
out from balance sheet placed in paper book page no.10. The
assessee had huge interest free funds to the tune of
Rs.12.85Crores and against which meager amount was advanced
on which assessee had not charged any interest. Therefore,
keeping in view the judicial precedents, the interest was not
disallowable but since the Hon’ble Tribunal had sustained the
disallowance though on a different reason, we do not want to
further go into this aspect. Moreover, we find that the AO had
worked out the disallowance only on the basis of documents filed
by the assessee in the form of balance sheet and profit & loss
account. It is only a case of opinion on the part of AO that he
held that assessee had diverted interest bearing funds to interest
free advances ignoring the fact that assessee had huge interest
free reserves. The Assessing Officer therefore held that assessee
had made wrong claim and therefore he imposed the penalty
whereas the fact remains that penalty was imposed by calculating
notional interest on interest free advances. The assessee of course
had not concealed any particulars of income. Even if, we agree

with the authorities below that assessee had made wrong claim
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even then mere wrong claim cannot tantamount to furnishing of
inaccurate particulars of income or concealment of income as held
by Hon’ble Supreme Court in the case of Reliance Petro products
Pvt. Ltd. (322 ITR 158) (SC). In view of these facts and
circumstances, we hold that penalty sustained by learned CIT(A)
is not as per law. Therefore, we delete the same. In the view of

the above, the appeal filed by the assessee is allowed.

9. In the result, the appeal of the assessee is allowed.

| This Order pronounced in Open Court 03/03/2020 |
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