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A/ORDER

PER S.S.Godara, Judicial Member:-

This assessee’s appeal for assessment year 20d:3s&4 against the Principal
Commissioner of Income Tax, Central-1,(P.CIT) Kd#ks order dated 07.02.2018
directing the Assessing Officer to frame afresheassient after setting aside the
regular one framed dated 22.03.2016 in exercigngsion jurisdiction vested u/s 263
of the Income Tax Act, 1961; in short as ‘the Act'.

We have heard Shri Ravi Tulsiyan, advocate foess= and Shri P.K.

Srihari/ CIT-DR appearing at Revenue’s behast. @lsperused.

2. We advert to the basic facts pertaining to mislia first of all. This assessee is

a company carrying out manufacturing businessiléd fits return on 29.09.2013
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declaring income 0f%8,84,47,520/-. The same stood summarily processed o
31.12.2014. This followed the impugned regular sssent framed on 22.03.2016 u/s
143(3) of the Actinter alia making various disallowances / additions undefiedsint
heads not forming subject-matter of challenge et

3. It emerges that the P.CIT issued his section @63~ cause notice dated
29.12.2017 proposing to revise the above regulsesssnent after terming it as
erroneous causing prejudice to interest of the Rewas follows:

“The above mentioned assessment order has beenreediny me along with
the assessment record. | found that you have cthidegluction u/s. 80-I1B on
the entire amount of profit earned from the Silvakat of your company. On
further examination, | found that the profit angsoaccount of the Silvasa unit
contains income from interest of Rs.3,48,13,00&xport incentive of
Rs.1,16,89,00/- and other non-operational income R%.15,809.-. These
incomes are included in the profit eared from Sibvaunit considered for
computation of deduction u/s. 80-I1B. Te deductitm 80-IB is provided from
the income derived from the eligible business. Tiierest income of
Rs.3,48,13,006/- and the other non-operational inewf Rs.15,809/- are not
related to the manufacturing activity carried out Silvasa unit and hence,
such income cannot be said to be derived from ligébke business of Silvasa
Unit. It is also to be noted that export incentivese been held to be as not the
income derived from the eligible business and herme such income,
deduction u/s 80-IB is not allowable a held by Hen'ble Supreme Court in
the case of Liberty India —vs- CIT (2009) 317 @B (SC). Therefore the AO
has wrongly allowed the deduction u/s. 80-IB on itteome from interest of
Rs.3,48,13,006/, export incentive of Rs.1,16,8%;@0@ other non-operational
income of Rs.15,809/-. Because of allowing excesldaion u/s. 80-IB on
account of non-eligible business income, the dedluat/s. 80-IB has been
allowed in excess of Rs.1,91,86,105/-. Due to ahlgvef such deduction on
above mentioned non-eligible business income, yowome has been under
assessed to the extent of Rs.1,91,86,105/- regutito levying of less tax to
the extent of short assessment of income.

2. In view of under am of your income and levyirigess tax, the above
mentioned order dated 22/03/2016 passed by theDXDT, CC-1(3), Kolkata
has become erroneous in so far as prejudicial ® ititerest of revenue and
hence, this assessment order is required to besedvas per the provision of
section 263.”

4. The assessee filed its reply dated 06.02.20h&mently contesting the Pr.
CIT’s revision show cause notice extracted hedeifirstly pleaded that the
impugned regular assessment was neither erronemusansed any prejudice to the

interest of the Revenue so as to invoke sectionr@@8ion proceedings in view of the
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corresponding amendment by way of Explanation-2riesl vide Finance Act, 2015
with effect from 01.06.2015. It then averred thhe tabove interest income of
%3,48,13,006/- comprised of three components. Fars# was interest income of
%91,16,938.45 from FDs amounting ¥407,43,188/- purchased out of CC account
and deposited towards margin and against letterefit in earlier years. Then came
the second component ¥81,14,372/- treated as receivables in profit aisd Eccount

in Silvasa unit from M/s Cable Corporation of Indidd. Remaining sum of
2,10,71,267/- was shown as received from varioudigsaavailing loans. The
assessee stated as per its “Schedule 20: Finansts”Go profit and loss account
relevant to Silvasa unit was 810,07,38,133/- comprising of the former components
of borrowings in earlier years followed by late pant of statutory dues amounting
t0 310,03,08,955.60 ani3,29,177.60 respectively. Its case therefore wasrhtting

of above interest income and expenditure; if adbpieper various judicial precedents
right from hon'ble apex court to this tribunal wouésult in interest expenditure to the
tune 0f6,54,95,949.60 leaving no scope for assessmenhtsinterest income.

5. There is no dispute about the P.CIT having dedppis show cause qua the
non-operative income heads (supra). The assessesatter came to latter surviving
issue of incentive income amountingltb,16,89,000/- received as assistance from the
Government of India under Foreign Trade Policy'SRFs SHIS Scheme (State
Holder Incentive Scrip). It highlighted the relevéacets of the said policy as follows:

“On perusal of the Scheme, it shall be evident foaige... of the paper book that the
SHIS Scheme was brought in by the Governmentdid bs a part of its Foreign
Trade Policy with the objective to promote investiria up gradation of technology
of some specified sectors as listed in Para 3.18.4he scheme wherein Status
Holders would be entitled to incentive scrip @ 184-0B value of exports made, of
the specified sectors, in the form of duty crefiite same stands evident from the
objective enumerated in the Scheme at.
Further the Scheme states that the SHIS schemkbghalith Actual User Condition
and shall be used for imports of capital goods dasined in FTP) relating to the
sectors specified iRara 3.16.4 of the said schem®ara 3.16.4 of theSHIS Scheme
specified the following sectors:

‘1. Leather Sector (excluding finished leather);

2. Textiles and Jute Sector;

3. Handicratfts;

4. Engineering Sector (excluding Iron & Steel, Nondus Metals in primary

or intermediate forms. Automobiles & two wheelemsiclear reactors & 41

parts and Ships, Boats and Floating Structures ;
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6.

5. Plastics; and
6. Basic Chemical (excluding Pharma Products).

The assessee being engaged in the business ofauntamufg polymer compounds in
India, it falls under the ‘plastics’ sector. Whatmspires from the above is that the
assessee has been provided assistance/incentihe I3overnment of India under the
SHIS Scheme for import of capital goods relatingthe manufacturing activity
undertaken by it in the ‘plastics’ sector. The Goweent of India by way of providing
assistance to the assessee under the SHIS Schemp@doting capital goods utilized
by it in the manufacture of polymers, has reimbdrdee assessee’s components of
cost of running a business from which profits aathg are derived.

Elaborating on this further, the assessee would tikk submit that the assistance of
Rs.1,16,89,000/- received by it during the relev&yssessment Year from the
Government of India under the SHIS Scheme wagedilby it for the purchase of
machineries namely, Buss Kenader Pant, VarexCoex.ayer Blown Film,
Flexograaphic Press machine, upper Combi Laminatechine, all of which are
utilized in its manufacturing of polymers. Evidaemngihe same, the assessee at page
23 of the paper book has enclosed a detailed bpea&ti the assistance of
Rs.1,16,89,000/- received by it under the SHISr8ehe

Also at pages 25 to 27 and 36 to 39 of the papeaklibe assessee has enclosed
copies of SHIS scrips providing assistance of R8,89,000/- to the assessee vide
two different scrips, one amounting to Rs.98,519808nd the other Rs.57,89,171/-.

Specimen copies of Bill of Entry, evidencing wtian of the sum of Rs.1,16,89,000/-
for import of capital goods (the machineries meméid above) are enclosed at pages
28 to 35 and 40 to 50 of the paper book.

In the light of the above the assessee would dikibmit that the assistance received
by it under the SHIS Scheme is not an Export Iinegrdis alleged by your goodself in
view of the Hon'ble Supreme Court of India’s derisin the case ofLiberty India
(supra). Instead it is a subsidy received from@wernment of India.

The assessee’s strongly emphasis in above tiahshe DCIT's show cause

notice was liable to be dropped. The same stantinddcin DCIT’s order under

challengeguathe two surviving issue (supra) as follows:-

“4.1 | have considered the above written submissitie Ld. AR has opposed the
revision u/s. 263 arguing mainly contending thal e three types of income
mentioned by me in para 2 of this order are derifiemn thebu of the assessee
eligible for deduction u/s. 80IB.

4.2 Regarding interest income of Rs.3,48,13,0@6¢&,Ld. AR has given the details
that such income is earned from FDR, Debtor (C&xeporation of India) and from
parties having received loan from the assessee.alste pointed out that apart from
earning interest income, the assessee has alsarettiexpenses on payment of
interest. In the light of these facts, the Ld. ABuad that it is a settle deposition of
law as tatted by several judicial authorities inding the Hon'ble Supreme Court of
India that for the purpose of excluding interestdme from the claim of section 80I1B
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of the Income Tax Act, gross interest income cahaatonsidered and such exclusion
of interest income from the claim of deduction 8GIB of the Income Tax Act 1961
has to be done by netting it off with interest exjieire. However, all the judgements
referred by him in this regard are found to be tethto computation of deduction u/s.
80HHC. However, in all these decisions, it is hiidt interest income earned on
FDR does not have an immediate nexus with expainbss and therefore, has to be
necessarily be treated alficome From Other Sources’ and not “Business
Income’. However, for this purpose, the AO has to givepecific finding that the
interest income is not business income but incorom fother sources and the
corresponding interest expenditure that has bednh dait to earn such income from
other sources has to be determined and deducten Sach interest income to
compute net interest income taxable under the Héadome From Other Sources’.

So, it clear that interest income from FXDRs, logimen to parties and on late
payment by debtors are to be assessed under tlte“heme from Other Sources”
but for computing the income under section 56 & Act a income from other
sources, the AO has to determine correspondingeasteexpenditure that has been
laid out to earn such income from, other sourced e net interest income has to be
computed by the AO to be excluded from the incamsidered for the deduction u/s
80IB.

4.3 As regards the non-operational income of R8A%:;, it has been explained that
this income has been earned on sale of scrap (®&3,3), an amount received from
Indian QOil Corporation towards short supply of maddds (Rs.7,400.00) and on
reimbursement of freight expenses on export of EEM{Rs.5,345.27). Ld AR by
referring to certain judgements as discussed inwWrnigten submission reproduced in
para 3 of this order has shown that all the aboweé¢ types of income in the non-
operational income are related to the business afufacturing unit of the assessee,
which is eligible for deduction u/s.80I1B of the A&fter considering the explanation
of the Ld AR about the nature of income includetthéhamount of Rs.15,809/- and the
judgements referred by him, | find that this incomerelated to manufacturing
activities of the business of the assessee elifpbléeduction u/s. 80IB of the Act and
hence, on account of this income, no revision B&3 is required to withdraw
deduction u/s. 80IB.

4.4 As regard the export incentive of Rs.1,16,8%9;0the Ld. AR tried to explain this
amount as being in the nature of subsidy used poitnof capital goods relating to
the manufacturing activity undertaken by it in filastic sector and compared it with
transport subsidy, interest subsidy and power slypbeeceived from the Government
by another company, M/s Meghalaya Steels Ltd. & ¢ase of which, Hon'ble
Supreme Court incom@l T vs. Meghalaya Steels Ltd. (2016) 383 ITR 217 (SC) has
held that any assistance/incentive received by ssessee as reimbursement towards
cost of manufacturing falls under the heagrdfits & Gains of Business or
Profession” and qualify for deduction u/s. 80IB of the Incormiax Act, AR in this
respect. As far as export incentive is concerneldas not been found to be similar to
the subsidy received by M/s Meghalaya Steel Ltaveéver, in the interest of justice,
the AO should after calling for entire details ridey to export incentive received by
the assessee examine its nature and compare lathdture of subsidy received by
Meghalaya Steels Learned. As discussed by the @&liaHayh Court an then the
decision of the Hon'ble Supreme Court in that caise find out whether depending
on the nature of export incentive received by tseeasee company which decision of
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Hon'ble Supreme Court would be more appropriatéotimw in case of the assessee,
whether decision in case biberty India (supra) or of Meghalaya Steel (supra) and
accordingly, decide to allow or disallow sectioniBGdeduction on export subsidy
received by the assessee company.

5. In view of ,my above decision, the assessmeet ors. 143(3) dated 22/03/2016 is
set aside and restored to the file of the AO to ektent of examining the issue
relating to allowing deduction u/s. 80IB on interé@scome of Rs.3,48,13,006/- and
export incentive of Rs.1,16,89,000/- received leyabsessee as per my direction in
previous para and then, pass a afresh assessmeet.oDther additions made in
original assessment order shall remain intact.

This is what leaves the assessee aggrieved agamsP.CIT’s directions to the
Assessing Officer for examining the twin issues iafierest income and export
incentive income (supra) for their eligibility u&0I1B deduction.

7. We have given our thoughtful consideration tealricontentions reiterating
both assessee’s and Revenue’s respective stanustaga in favour of the P.CIT’s
revision order in issue. We came to ambit scopethef CIT/P.CIT revisional
jurisdiction first of all. Hon'ble apex court’s ldmark decision in Malabar Industrial
Co. Ltd. vs. CIT (2000) 243 ITR 83 (SC) made it dnplear long back that the
crucial expression prejudicial to the interest of the revenue” is to be read in
conjunction with an erroneous order passed in ags&s framing the subject-matter
of revision. Their lordships observed that eversslof revenue in consequence to the
assessment in issue cannot be treated as prejutticiaterest of the revenue. For
example, where an assessing authority adopts otte afourse possible in law and it
has resulted in loss of revenue or where two isape$ossible and one of them has
been taken in assessment and the Commissionemdbagree to same, it cannot be
taken as an instance involving erroneous assesspmejudicial to interest of the
revenue unless of course the Assessing Officegsv\vs unsustainable in law. The
very view stood reiterated @IT vs. Max India Ltd(2007) 295 ITR 282 (SCEIT v.
Nahar Exports Ltd(2007) 288 ITR 494 (P&H)CIT vs Gabriel India Ltd1993) 203
ITR 108 (Bom)Grasim Industries vs. CIT2010) 321 ITR, 92 (Bom) an@IT vs.
Honda Siel Power Products LttiTA N0.1376//2009 and 1382/2009 to name a few
judicial precedents. We keep in mind all this seliigal preposition to revert back to

the twin issues (supra) raised in the P.CIT’'s 268.order under challenge.
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8. It is not out of place for us to make it clelaattthe P.CIT has not made it as a
case of Assessing Officer having not conducted emyuiry either in section 263
show cause notice or his revision order under ehgh. His former view is that the
assessee’s interest incomex8{48,13,000/- does not qualify for sec. 80-I1B deutunc
since not Herived” from eligible business as per “Liberty India” easupra). We do
not find the relevant facts involved in the instéstto similar vis-a-vis those before
their lordships. It emerges first of all that aseess gross interest income has been
derived from FDRs amounting t&10,07,38,133/- giving rise to interest of
%106,27,366.13 (effectivel§105,26,705/-) from customers on late payment ofsdue
wrongly treated as interest from FDR. These FDR baen purchased out of the
taxpayer’'s cash credits account with various basiksh as Dena Bank, Standard
Chartered Bank, Indusind Bank, HSBC Bank and SBsiek of India as well as
deposits towards margin and guarantee againstdetferedit in earlier years. Second
head of interest income &R06,76,847/- has been derived from loans advareéukt
parties out of cash credits accounts in coursausiness. Next head of interest income
is ¥36,09,453/- from debtors / customers M/s Cable Gafon of India Ltd.,
Eminent Communications P. Ltd., Indo Alusys Indestiitd. and Shiv Priya Cables
P. Ltd. along with delayed receipts of paymentsir€ponding interest expenditure
against the same in “bank interest CC” head asppge 57 in paper book reads
%733,74,867.15. This interest expenditure therefores out to be much excess than
interest income because of loan rate head higlaer ititerest rate. Net thereof comes
to 34,21,71,315.15 i.e. interest incom&3,48,13,000/- - interest expenditure
%7,33,74,867.15; respectively.

9. This gives rise to yet another key questioroastiether the assessee’s interest
income 0f%3,48,13,000/- or only the net sum hereinaboveaisldi to be assessed as
per law. Learned Departmental Representative falsdispute the settled legal
proposition that it is only the net of interestonee and expenditure instead of the
former component only that has to be excludedHergurpose of computing sec 801B
deduction. Various judicial preceden#sCG Associated Capsules P. Ltd. v. CIT
(2012) 343 ITR 89 (SC) an@IT vs. Shri Ram Honda Power EqQU&007) ITR 475

(Del) answer the very question in assessee’s faudan'ble Gujarat high court’s
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judgment inCIT vs. Nirma Ltd(2014) 367 ITR 12 (Guj) makes it clear that althlou
the former foregoing judicial precedent dealt wBOHHC deduction involving
complex computation formula this distinction ineiffsvis-a-vis section 80I of the Act
will not be material the impugned deduction soaaithe central question of exclusion
of certain profits from the activity which is noliggble for deduction as per the two
statutory provisions is concerned. Their lordslstage in clear terms that as and when
any profit is sought to be excluded from the impeyprovision deduction, it is not
gross but net onlygfoss profit reduced by expenditure incurred foe samé that
would be excluded. This Tribunal’s various decisiamSagar Foods vs. ITO Wd 2(4)
Bhavagarin ITA No. 750/Ahd/2014, Al Reza Food vs. ITO Wd 2(4) BhavnaddrA
No0.633/Ahd/2014, M/s Lalsons Enterprises vs. D{Z004) 89 ITD 255 [ITAT (Del)]
andPioneer Industries vs. ITOTA No.250/Del/2015 echo the very legal principle. It
thus emerges that the revenue authorities haveldptanly netting formula whilst
excluding assessee’s income to be not derived &ligible business. Such a netting
exercise admittedly leaves behind negative intenesime oR4,21,71,315.15 (supra).
This sufficiently indicates that even if the P.Q3Tdirections under challenge are
upheld at this stage in principle, net result tbérgould be assessment of a negative
figure only. All this leads us to the conclusioratththe Assessing Officer's action
assessing assessee’s positive interest incom&3,dB,13,006/- has been wrongly
taken as an instance of an assessment both erm@sowell as the one causing
prejudice to the interest of the revenue in absef@ny revenue loss. We therefore
follow the above judicial precedents (supra) tadhiblat the P.CIT has erred in law as
well on facts in exercising his revision jurisdaoti vested u/s 263 of the Act in a
revenue neural instancpia the former interest income issue. We accordinglyept
assessee’s and reject those raised at the Revestaade on the former issue of non
eligibility of interest income amounting3,48,13,006/- for the purpose of computing
u/s 80-1B deduction.

10. Next comes the latter issue of the P.CIT’s @gerg his revision jurisdiction
gua the assessee’s assistanc&l0i6,89,000/- from Government of India under the
Foreign Trade Policy SHIS Scheme (State Holderntiee Scrip). This scheme is

compiled in paper book pages 8 to 22. Para 3.1GKemit clear that Government of
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India introduced this scheme as part of its Fordigade Policy with an objective to
promote investment in upgradation of technologysome sectors wherein stake
holders would be entitled to incentive scrip @ 1#4-OB value of exports made in
specified sectors in the form duty credits.

11. This taxpayer undisputedly manufactures polyc@mmnponents. It comes in
“plastics’ sector therefore as per SHIS Scheme. Case resagigest that the assessee
has availed Government of India’s assistance /nitnoe for import of capital goods
relating to manufacturing activity in plastic sectt is thus an instance involving
reimbursement of cost of running eligible businksming profits qualifying for sec
80-1B deduction. The assessee’s paper book at2&ageves all the relevant details of
the impugned sum o0%1,16,89,000/- regarding purchase made out Buss démea
Plant, Varex Coex 7 Layer Blown Film, FlexograpRiess Machine, Super Combi
Laminating Machine; all purchased in the relevargvpus year. Corresponding
specimen copies of bills of entry / utilization rioipart of records between pages 24
and 50 in paper book. The same are not disputdteaRevenue’s behest very fairly.
All this sufficiently indicates that the impugnedsestance availed under SHIS
Scheme has been wrongly treated to be at par wigxport incentive.

12. Hon'ble apex court’s decision@T vs. Meghalaya Steels Lt{@2016) 383 ITR
(SC) has made it clear that the relevant issueilderty India (supra) pertained to
DEPB credit / Duty Drawbacks. Their lordships halistinguished the clinching
words in issue i.e. dttributable to” and “derived from” to hold that the latter
expression is very much narrower in connotatiotheoformer since intending not to
cover beyond first degree nexus. Their lordshipseole that transport, interest and
powers subsidies go to reduce the cost of produciad therefore, they amount to
revenue receipts eligible for sec. 80-IB deducsorce having a direct nexus with the
manufacturing activity in other words.

13. We also wish to discuss here hon'ble apex ‘soyet another decision on the
nature of subsidy ilsahney Steel and Press Works Ltd. v. @HF97) 228 ITR 253
(SC) dealing with a case of subsidy in the formsales tax paid on raw materials,
machinery, finished goods; subsidy on power consiom@nd water rate etc., for the

purpose of carrying on the relevant business. Tloediships applied purpose test to
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conclude that any assistance by way of reimbursiost incurred in relation to a
business falls under the head profits and gainbebusiness or profession. Section
28(iii)(b) of the Act also specifically treats inoe from cash assistance; under
whatever name, receivable by any person againstrexpr under Government of
India scheme to be chargeable as business incomsetherefore clear that assessee’s
assistance received 31,16,89,000/- under SHIS Scheme is towards costried for
import of capital goods in polymer manufacturing.id in the nature of a revenue
receipt eligible for sec. 80-IB deduction since sickeme provides forr the purpose of
importing capital goods utilized in polymer manutang thereby reimbursing
running cost of business as against that in thereasf DEPB / Duty drawbacks
credited in profit and loss account forming subjeettter of adjudication in “Liberty
India” (supra). Learned CIT-DR fails to rebut thaske fact that this SHIS Scheme
states its purpose to be for providing investmenupgradation of technology only. It
also imposes actual user conditions

14. The assessee has further placed on record GBDiftular No. 39 dated
29.11.2016 (paper book 51 to 52) has making itrdleat revenue subsides received
from Government towards cost of production / maoufie or for sale of
manufacturing goods are profits and gains eligitde various deductions under
Chapter-VI-A of the Act.

15. Learned Departmental Representative vehementiyends at this stage that
this SHIS Scheme is for the purpose of acquisitiboapital assets to be utilized for
expansion of existing units his case that this islyb&alls in capital account only.
Hon'ble apex court’s decision @IT vs. Ponni Sugars and Chemicals (2008) 306
ITR 392 (SC) containing a detailed discussion dueartature of subsidy issue quoted
during the course of hearing reads as follows:-

"14. In our view, the controversy in hand can beohke=d if we apply the test laid
down in the judgment of this court in the casealfriey Steel and Press Works Ltd. *.
In that case, on behalf of the assessee, it wateodad that the subsidy given was up
to 10 per cent of the capital investment calculabedthe basis of the quantum of
investment in capital and, therefore, receipt wérs subsidy was on capital account
and not on revenue account. It was also urgedan thse that subsidy granted on the
basis of refund of sales tax on raw materials, nraely and finished goods was also
of capital nature as the object of granting refunfdsales tax was that the assessee
could set up new business or expand his existirginbss. The contention of the
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assessee in that case was dismissed by the Trilamdaltherefore, the assessee had
come to this court by way of a special leave metitit was held by this court on the
facts of that case and on the basis of the analgéabe scheme therein that the
subsidy given was on revenue account because ifgivaa by way of assistance in
carrying on of trade or business. On the factshat tase, it was held that the subsidy
given was to meet recurring expenses. It was rmoadquiring the capital asset. It
was not to meet part of the cost. It was not grarfice production of or bringing into
existence any new asset. The subsidies in thatveaseegranted year after year only
after setting up of the new industry and only attlemmencement of production and,
therefore, such a subsidy could only be treatedsssstance given for the purpose of
carrying on the business of the assessee. Consyjuédre contentions raised on
behalf of the assessee on the facts of that casd sejected and it was held that the
subsidy received by Sahney Steel could not be dedaas anything but a revenue
receipt. Accordingly, the matter was decided agaihe assessee. The importance of
the judgment of this court in Sahney Steel caseifighe fact that it has discussed
and analysed the entire case law and it has laidrdthe basic test to be applied in
judging the character of a subsidy. That test & the character of the receipt in the
hands of the assessee has to be determined wykate® the purpose for which the
subsidy is given. In other words, in such cases,l@as to apply the purpose test. The
point of time at which the subsidy is paid is nelevant. The source is immaterial.
The form of subsidy is immaterial. The main eligipicondition in the scheme with
which we are concerned in this case is that theentige must be utilized for
repayment of loans taken by the assessee to setewpunits or for substantial
expansion of existing units. On this aspect ther@a dispute. If the object of the
subsidy scheme was to enable the assessee toalbusimess more profitably then
the receipt is on revenue account. On the otherdh#nthe object of the assistance
under the subsidy scheme was to enable the asdesseteup a new unit or to expand
the existing unit then the receipt of the subsidg wn capital account. Therefore, it is
the object for which the subsidy/assistance isrgivkich determines the nature of the
incentive subsidy. The form or the mechanism thromigich the subsidy is given are
irrelevant.

15. In the decision of the House of Lords in theecaf Seaham Harbour Dock Co. v.
Crook [1931] 16 TC 333, the Harbour Dock Co. hadpkgd for grants from the
Unemployment Grants Committee from funds approgdidty Parliament. The said
grants were paid as the work progressed the paysneete made several times for
some years. The Dock Co. had undertaken the woektehsion of its docks. The
extended dock was for relieving the unemploymdrd.riain purpose was relief from
unemployment. Therefore, the House of Lords heldthe financial assistance given
to the company for dock extension cannot be reghadea trade receipt. It was found
by the House of Lords that the assistance had ngtto do with the trading of the
company because the work undertaken was dock eterdsccording to the. House
of Lords, the assistance in the form of a grant wesle by the Government with the
object that by its use men might be kept in empoyrand, therefore, its receipt was
capital in nature. The importance of the judgmees lin the fact that the company
had applied for financial assistance to the Unemgplent Grants Committee. The
committee gave financial assistance from timem®tas the work progressed and the
payments were equivalent to half the interest W years on approved expenditure
met out of loans. Even though the payment was &lguitvto half the interest amount
payable on the loan (interest subsidy) still theuk® of Lords held that money
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received by the company was not in the courseadktbut was of capital nature. The
judgment of the House of Lords shows that the soofpayment or the form in which
the subsidy is paid or the mechanism through whichpaid is immaterial and that
what is relevant is the purpose for payment ofstaece. Ordinarily, such payments
would have been on revenue account but since thgope of the payment was to
curtail/obliterate unemployment and since the psgwas dock extension, the House
of Lords held that the payment made was of capagire.

16. One more aspect needs to be mentioned. In $&8teel and Press Works Ltd*,
this court found that the assessee was free tahgsmoney in its business entirely as
it liked. It was not obliged to spend the moneydgrarticular purpose. In the case of
Seaham Harbour Dock Co. ** the assessee was obligespend the money for
extension of its docks. This aspect is very imporia the present case also, receipt
of the subsidy was capital in nature as the assesses obliged to utilize the subsidy
only for repayment of term loans undertaken byassessee for setting up new units/
expansion of existing business.

17. Applying the above tests to the facts of tlesgmt case and keeping in mind the
object behind the payment of the incentive subsidyare satisfied that such payment
received by the assessee under the scheme wasthet¢ourse of a trade but was of
capital nature’

16. Next comes hon'ble jurisdictional high coudg&cision in CIT vs. Balramapur
Chini Mills Ltd. (199) 238 ITR 445 (Cal) holding d@h the incentive received by the
assessee for repayment of loan taken for expardigrant and machinery (capital
asset) was in the nature of a capital receipt. Rbeenue’s instant argument also
deserves to be not accepted. We are of the vietvethen if the impugned subsidy
assistance is taken as a capital receipt thanemuevone, the result will still be only
revenue neutral. We reiterate hon'ble apex coddtssion inMalabar Industrial Co.
Ltd. (supra) that sec. 263 of the Act does not conepldy in case both the relevant
conditions of assessment being erroneous as welhasing prejudice to interest of
the revenue are not satisfied. The question ashether non-inclusion of such a
capital receipt in computation of income in assesgmamounts to an error causing
prejudice to interest of the revenue or not stamlswered in assessee’s favour in
Subhash Kabini Power Corporation Ltd. vs. C[R015) 37 ITR (Trib) 106
(ITAT)(Bang) treating it as a revenue neutral insenot exigible to sec. 263 revision
proceedings. The Revenue’s appeal has againsathe Bas been rejected in hon'ble
Karnataka high court’s decision @IT vs. Subhash Kabini Power Corporation Ltd.
(2016) 385 ITR 592 (Kar). We conclude in view dftakse facts and legal precedents
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that the P.CIT has erred in directing the Asseg€ifficer to frame afresh assessment
guathe twin issues of interest as well as incentiviesgly thereby holding the regular

assessment in issue to be erroneous causing mejtalinterest of the revenue. We
accept assessee’s arguments on both these grdimedBCIT’s order under challenge

is reversed. We accordingly restore the impugnedulee assessment dated

22.03.2016 framed in assessee’s case.

17. This assessee’s appeal is allowed.

Order pronounced in open court on 06/11/2018

Sd/- Sd/-
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