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2. The pgievance of the tevenue telates to the deletion of the addition of Rs. 35

lacs made by the A.O. u/s. 68 of the Act. In its cross objection, the assessee

has challenged the reopening of the assessment by the issue o[ notice u/s. 148

of the Act.

3. Since the cross objection of the assessee goes to the toot of the matter, we take

up the cross obiection first. In this case, the original assessmeflt was framed

u/s. 153A t.w.s. 143(3) of the Act vide otdcr dated.31..72.2008. A notice u/s.

148 *,as issued and sen ed on 31.03.201.. Since the impugncd assessment year is

2004-05, therefore, it can be safely concluded that the notice u/s. 148 of the

Act was issued beyond 4 years from the end of the assessment years.

4. The reasons for reopening the assessment are as under:-

Annexure-'A'

ln the Course of boestigation made by the lnvestigation lling under the DIT (lrvestigarion), New
Delhi into the cases ofvarious entry operators ahd had citculared a CD containing the slatement
and details ofthe entry operators ond the benefciaries. Thc date in the CD shows that lWs Mdruti
Cleon Coal & Power Ltd. PAN No. AADCH4SI0C has taken qccommodation entries of Rs.
35,00,000/- during the F.Y. 2003-04 relating to A.Y. 2001-05 from the Laborqtories Overseu (P)
Ltd., Parkqsh Punit Commerce & Consultqnl, Rubik F-xporr Ltd, Sqtwan, Singh Sodhi
Construction, Mestro Marketing & Advertising (P) Ltd, Ethnic ('reations (P) Ltd. ond Baldev
Harish Electricals (P1 Ltd. The ACIT has made assessment L/s 153,1 with section 143(j) of lT Acr,
196I in the assesse's case. The accommodali.)n entries.from the various pqrties mentioned above,
which did not find place in the assessee's book of account. ..lccordingly, I hqve reqsons to belicve

PF]R N.K. BILLAIYA, ACCOUNTANT NIEMBER

1. This appeal by the Revenue and cross objection of the Assessee are direcred

against the order of the In. CIT(A), Raipur dated 30.04.2012 pertaining to A.Y.

2004-05.
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that the obove income chargeable lo lqt escaped assessmenl and il is proposed to assess/ re-
ulsess that income qn.l such other income which comes to nolice suhsequently during course of
investigalion by DIT (lnve$tigation). Thercforc, notice w's 148 is issuedfor A.Y. 2001-05

G.N. SINGH

Asstt. Commissionet of IT, Circle-l (2),

P-4lPUR (36 Garh)

5. We ate unable to understand when in the reasons so recorded, the A.O. himself

is stating that the accommodation entdes from the various parties mentioned

above, which did not find place in the assessee's books of account, therefore,

he has reasons to belicve that the income chargeable tax has escaped

assessment. When the entries are not found in the books of the assessee how

the same could be made basis fot reopening the completed assessment. In our

understanding of the law, veracity of the notice u/s. 148 of the Act has to be

tested on the basis of the notice itself. As mentioned elsewhere, the notice is

issued after four yeam from the end of the relevant assessmeflt years, First

proviso to section 147 of the Act squarely apply and the same is as under:-

Prcvlded thot where on ossessment under sub-section (j) of section 743 or this section hos been

mode for the relevont ossessment yeor, no qction sholl be token under this section after the expiry

of four yeors from the end of the relevont ossessment yeor, unless ony income chorgeoble to tax

hos escoped ossessment for such ossessment yeor by reoson of the foilure on the port of the

ossessee to moke o return under section 139 or in response to o notice issued under sub-section

(1) of section 142 or section 748 or to disclose fully ond truly oll materiol focts necessory for his

assessment, for thot ossessment yeor.

6. The mandate of this proviso is that income that has to be taxed must have

escaped assessment by reasons of the failure on the part of the assessee to

disclose fully and trulv all material facts necessary for his assessment.
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'I'hcre is not cven a s,his;rer in thc reasorts recorded for the rcopening of the

asscsscc relating to non disclosure o[ full ancl frue facts by thc assessee. 'I'he

Flon'blc High Court of Dclhi in thc case of I laryana .\crylic Nlanr.rfacturing

Company 308 ITR 38 had the occasion to consider a sirnilat issue and observed

as undef:-

20, ln the reasons supplied to the petitioner, there is no whisper, whot to speok of ony ollegotion,

thot the petitioner hod foiled to disclose fully ond truly oll moteriol focts necessory for ossessment

ond thdt becouse of this foilure there hos been on escopement of income chorgeoble to tox.

Merely hoving o reoson to believe thot income hod escoped ossessment, is not sufficient to

reopen ossessments beyond the four yeor period indicoted obove. The escopement of income

from qssessment must olso be occosioned by the foilure on the pqrt of the ossessee to disclose

moteriol fods, fully ond truly. This is o necessory condition for overcoming the bor set up by the

proviso to section 747. lf this condition is not sotisfied, the bor would operqte ond no oction under

section 147 could be token. We hove qlreody mentioned qbove thqt the reosons supplied to the

petitioner does not contoin ony such ollegdtion, Consequently, one of the conditions precedent for

removing the bor ogoinst toking oction ofter the soid four yeor period remoins unfulfilled- ln our

recent decislon in wel lntertrode (P.) Ltd.'s we hOd ogreed with the view token by thC Punjob ond

Horyono High court in the cose of Duli Chond singhonio thot, in the obsence of on ollegotion in

the reosons recorded thot the escopement of income hod occurred by reoson of foilure on the

port of the ossessee to disclose fully ond truly qll mqteriol focts necessqry for his ossessment, ony

oction token by the Assessinq Officer under section 747 beyond the four yeor period would be

wholly without jurisdiction. Reiteroting our viewpoint. we hold thot the notice doted 29-i-2OO4

under section 148 bosed on the recorded reosons os supplied to the petitioner os well os the

consequent order doted 2-3-2005 ore without jurisdiction os no oction under section 747 could be

token beyond the four yedr period in the circumstonces norroted obove.

8. A similar view was taken by the Hon'ble High Coun of Puniab ar,d Hatayana

in the case of Dulichand Singhania 269 ITR 192, the televant part reads as

under:-

1i. The entire thrust ol the findings recorded by the AO in his ordet dt. 73th Morch,20Oi is to

justily his sotisJoction obout escopement of income. According to him, it wos o cleor cose of

escopement of income os defined in Expln. 2 to kction 747 os the ossessee had been ollowed
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excessive relief under Section 8OO of the Act. However, it is not necessary for us to go into the

merits of this finding os the second requirement oJ the proviso hos not been sotislied obviously.

The reosons recorded by the AO for initiotion of proceedings under Section 747 of the Act hove

olreody been reproduced obove. A bore perusol of the some shows thot the sotisfoction recorded

therein is merely obout escopement of income. There is not even o whisper of on ollegotion thot

such escopement hod occurred by reoson of foilure on the port of the ossessee to disclose fully

ond truly oll moteriol focts necessory for his ossessment. Absence of this finding, which is o "sine

quo non" for ossuminq jurisdiction under Section 747 of the Act in o cose fdlling under the proviso

thereto, mokes the oction token by the AO wholly without jurisdiction. As olrcody observed, the

leorned counsel for the Revenue hos conceded thot neither in the reqsons recorded nor in the

order dt. Tjth Morch, 2003, hos the ossessee been chorged with foilure to disclose, lully ond truly

oll moteriol focts necessory lor his ossessment. ln Fennei (lndio) Ltd. v. Dy. cTT (2O0O) 241 ITR 672

(Mod), similor motter hod come up for considerotion before the Modros High Court ond it hos

been held os under:

'The precondition for the exercise of the power under Section 147 in coses where power is

exercised within o period of four yeors from the end of the relevont ossessment yeor is the belief

reosonobly "entertoined by the AO thot any income chorgedble to tdx hos escoped ossessment for

thot ossessment yeor. However, when the power is invoked after the expiry of the period of four

yeors from the end of the ossessment yeor, o further precondition for such exercise is imposed by

the proviso nomely, thot there hos been o foilure on the port of the ossessee to moke o return

under Section 139 or in response to o notice issued under Section 142 or Section 748 or foilure on

the port of the ossessee to disclose fully ond truly oll moteriol focts necessory for his ossessment

for thot ossessment yeor. Unless, the condition in the proviso is sotisfied, the AO does not ocquire

jurisdiction to initiote ony proceeding under Section 147 of the Act qt'ter the expiry of four yeors

from the end of the ossessment yeor. Thus, in coses where the initiotion of the proceedings is

beyond the period of four yeors from the end of the ossessment yeo| the AO must necessorily

record not only his reosonoble belief thot income hos escoped ossessment but olso the defoult or

Jdilure committed by the ossessee. Foilure to do so would vitiote the notice ond the entire

proceedings. The relevont words in the proviso dre, ".......unless ony income chorgeoble to tax hos

escqped ossessment for such ossessment yeor by reoson of the foilure on the port ot' the

ossessee....."

Mere escope of income is insufficient to justify the initiotion ol oction ofter the expiry of four
yeors from the end of the ossessment yeor. Such escopement must be by reoson of the foilure on
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the part of the ossessee either to file o return referred to in the proviso or to truly ond fully

disclose the moteriolfocts necessory for the ossessment.

Whenevet q notice is issued by the AO beyond o period of four yeors from the end of the rclevont

ossessment yeor, such notice being issued without recording the reosons for his belief thot income

escoped ossessment, it connot be presumed in low thot there is olso o foilure on the port of the

ossessee to file the returns referred to in the proviso or o foilure to lully ond truly disclose the

moteriol focts. The reosons referred to in the moin porograph of Section 147 would, in coses

where the proviso is ottrocted, include reosons referred to in the proviso ond it is necessory for

the Ao to record thot onyone or oll the circumstonces referred to in the proviso existed before the

issue of notice under Section 147."

Similorly, in Aivind Mills Ltd. v. Dy. CTT (2000) 242 ITR 17i (Gui) it wos held os under

"lt is o cleor cose where the AO hos no reqson to link escopement of income from ossessment

with non4isclosure ol ony moteriol foct necessory for his ossessment ot the time of originol

ossessment but is due to on erroneous decision on the question of low by the Ao. Thus, the cose is

squdrely covered by the proviso to Section 747 ond not Section 749. lnitiotion of prcceedings

under the prcviso being cleorly borred by time, the AO could not hqve ossumed jurisdiction by

issuing notice under section 148 in respect of the osst. yr. 7982 8j."

9. We find that during the coutse of the assessment proceeding u/s 153A/M3(3)

of the Act, the assessee has filed complete details of share application money

received and refunded along with names/addtesses/PAN details for A.Y.

2001-02 to 2007-08.

10. Coming back to the teasons recorded for reopening of the assessment as

mentioned elsewhere, it can be seen that there is no independent applicauon of
mind by the A.O. It appcars that the A.O. has borrowed the investigation made

by the Investigation \\'ing under the DIT (Investigation), Ncrv I)elhi. The
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llon'ble I Iigh (-ourt of Delhi in the case of (; & G Pharna India I-td. 384 If'tt
147 has observed as under:

12. ln the present cose, ofter setting out four entries, stoted to hove been

received by the Assessee on o single dote i.e. 10th Februory 200j, from lour
entities which were termed as occommodotion entries, which informotion was

given to him by the Directorote of lnvestigotion, the AO stoted: "l hove olso

perused various moteriols ond report from lnvestigotion Wing ond on thot bosis

it is evident thot the ossessee compony hos introduced its own unoccounted

money in its bonk occount by woy of obove occommodotion entries-" The obove

conclusion is unhelpful in understonding whether the AO opplied his mind to the

moteriols thot he tolks obout porticulorly since he did not describe whot those

moteriols were. Once the dote on which the so colled occommodotion entries

were provided is known, it would not hove been difficult for the AO, if he hod in

foct undertoken the exercise, to moke o reference to the monner in which those

very entries were provided in the occounts of the Assessee, which must hove been

tendered olong with the return, which wos filed on 14th November 2004 ond wos

processed under Section U3(j) of the Act. Without forming o primo focie
opinion, on the bosis of such moteriol, it wos not possible for the AO to hove

simply concluded: "it is evident that the ossessee compony hos introduced its
own unoccounted money in its bonk by woy of accommodation entries". ln the

considered view ol the Court, in light of the low exploined with sufficient clarity

by the Supreme Court in the decisions discussed hereinbefore, the bosic

requirement thot the AO must opply his mind to the moteriols in order to hove

reosons to believe thot the income of the Assessee escaped ossessment is missing

in the present cose.

l1.The Hon'ble High Court of Delhi in 338 ITR 51 had the occasion to consider

identical set of facts and observed as under:-

13 Annexure ottoched to the soid proformo ploced on record ofthe petitioner reods os under:

Beneficiory's Volue of entry token lnstrument No. by which

entry tokennome

Signoture Hotels

Pvt. Ltd.

500000 (AC No.-21060)

Dote on

which entry

token

09-Oct 02

Nome of occount Branch of entry giving A/c No. entryBonk from which entry
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bonk giving

occount

glven

Swetu Stone PV SBP DG

74. The first sentence of the reosons stotes thot informotion hod been received from Director of

lncome-Tox (lnvestigqtion) thot the petitioner hod introduced money omounting to Rs.s locs

during financiol yeor 2@2-03 as per the detoils given in W.P. (C) NO.8067/2010 Poge 12

Annexure. The soid Annexure, reproduced obove, relotes to o cheque rcceived by the petitioner on

gth October,2002 from Swetu Stone PV from the bonk ond the occount number mentioned

therein. The lost sentence records thot as per the informotion, the qmount received wos nothing

but on occommodqtion entry ond the ossessee wqs the beneficiory.

75. The oloresoid reosons do not sotisfy the requirements of Section 147 of the Act. The reosons

ond the informotion referred to is extremely sconty ond vogue. fhere is no reference to ony

document or stotement, except Annexure, which hos been quoted obove. Annexure connot be

regorded os o moteriol or evidence thot primo focie shows or estoblishes nexus or link which

discloses escopement of income. Annexure is not o pointer ond does not indicote escopement of

income. Further, it is opporent thot the Assessing Officer did not opply his own mind to the

informotion ond exomine the bosis ond moteriol of the informotion- The Assessing Officer

occepted the pleo on the bosis of vogue informotion in o mechonicol monner. The Commissioner

olso octed on the some bosis by mechonicolly giving his opprovol. The reosons recorded reflect

thot the Assessing OlJicer did not independently opply his mind to the W.P. (C) NO.8067/2010

Poge 13 inJormotion received from the Director of lncome-Tox (lnvestigotion) ond orrive ot o

beliel whether or not ony income hod escoped ossessment.

12. Considering the facts of the case in hand iri totality qua the reasons fot

reopcning the assessment in thc light of the iudicial decisions discussed

hcrcinabove,'ffe have no hesitation to hold that the notice issued u/s. 148 of
the r\ct is without iurisdiction and thc same is set aside.

13.I'l'.\ No. 98/Ahd/2012 is the appeal by the Revenue on merits of rhc case

since rve have quashed the re-asscssment ordet itself, we do not find it
ncccssary to dwell into the merits oi the case. r\ppeal dismissed.
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14. I'I'A No. 187/Raipur/201.1 is appeal by the revenuc prefcrrcd against the order

of thc lcl. CI'I'(A), Raiput dated 05.06.2014 pettaining to 2004-05.

15.The sum and substance of the grievance of the revenue is that the ld. CIT(A)

etted in deleting the addition of Rs. 1.50 crores made u/s. 68 of the Act. The

revenue is further aggrieved that the Id. CIT(A) has overlooked the compliance

of specific directions issued by the ITAf'.

16. This is the second tound of litigation. In the fitst round of litigation, the

assessmcnt travelled up to the Ttibunal and the 'Iribunal vide ordet dated

10.02.201.2 in IT(SS)A No. O8/BLPR /2010 had. sct aside t}re matter before the

A.O. 'I'he relevant findings of the Co-ordinate Bench tead as under:-

"However principles of noturol justice demond thot when the ossessee wonts to

cross exomine o person on opportunity should be gronted to him so os to moke

the oddition justified. Further the A.O. hos not enquired from the alleged

shoreholders os to whether they hove received the money prior to issue of
cheques. The bonk occounts of the shoreholders hove not been exomined by the

A.O. to find out whether cosh of equivolent omount hos been deposited prior to
issue of cheques or there were sufficient bolance in the vorious bonk occounts out
of which cheques hove been issued. Under these circumstonces ond in the

interest of justice we deem it proper to restore the issue to the file of the A.O.

with o direction to offord on opportunity to the ossessee to cross-exomine Shri

Neeroj loin ond decide the issue in the light of our observotions obove ond in
occordonce with low. Needles to soy, the A.O. sholl give due opportunity of being
heord to the ossessee. We hold ond direct occordingly. The ground roised by the
ossessee is occordingly ollowed for stotisticol purpose."

17. Pursuant to the directions of the Tribunal, the assessment was once again

framed bv making similar addition vide order dated 28.03.2073.

9
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18. When the matter was agitated befote thc ld. CI'I'(A), the ld. (-l'l'(A) observed

that the A.O. has only relied ofl statement of Shri Nccraj Jain rvhich cannot be

used against assessee in the absence of cross objection. The ld. CIT(A) further

observed that the addition rvas made pardy on cvideoce and pardy on

suspicion. The ld. CIT(A) concluded by holding that the A.O. relied upon the

material without conducting the enquiry prescribed by the Tdbunal and

proceeded by deleting the additions made by the A.O.

19. Aggrieved by this, the revenue is before us. The ld. D.R. strongly supported

the Endings of the A.O. It is the say of thc ld. D.R. that it is incorrect to say

that the A.O. disregarded the directions of the Tribunal. The id. D.R.

vehemendy stated that the A.O. issued notice to Shri Neerai Jain at the last

available address and the same retumed unserved. The ld. D.R continued by

saying that the A.O. did affotd the opportunity of cross examination of Shri

Neeral Jain but since the ootices/surrunons could not be served upon Shri

Neetai Jain, it cannot be said the A.O. has violated the directions of the

Tribunal.

20. Replying to the submissions of the ld. D.R. the ld. Counsel for the first time

took the plea that the entire assessment is bad in law as it has been ftamed u/s.

1534 r.w.s. M3(3) of the Act without thcre being any incriminating matenal

found at the time of search. Strong reliance was placed in on the decision of
the Flon'ble High Court of Delhi in the case of Kabul Chawla 380 ITR 573 and

the decision of the Tribunal Kolkata Rench in the case of Peerless General

Finance and Investment Company Ltd. 21 S()T 440.
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21. \\'c have given a thoughtful consideration to the orclcrs of the authorities

bekrrv. \&'e will first edhere to the challenge of the assessment on the gtound

that no incriminating rnaterial was found at the time of scarch. 'fo this extent,

therc is no dispute because neither the Assessing ( )Fficer nor the First

Appellate Authority has referred to any incriminating material found at the time

of search. The additions made by the A.O. are on the basis of some material

found during the coutse of survey operations in the premises of some third

person. On the contrary, the First Appellate Authority has categorically held

that no incriminating material was found at the time of search.

22.Now the question is whethet this new ground can bc takcn up for the first time

in set aside proceediog before the Tribunal. Wc find that the issue regarding the

right o[ the assessee to challenge the legal validitv of the order. In the second

round of litigation was considered by the Hon'blc Guiarat High Court in the

case of P.V. Doshi 113[TF.22.

"ln that case, a reassessment order uruler seclion 117 was passed by the
Assessing Officer and in an appeal be.fore lhe AAC against that reassessment
order, the assessee gave up the contention regarding the valiclity of the notice o/
reossessment. The AAC dismissed lhe assessee's appeal on merits. On further
appeal, the Tribunal remanded the case to the Assessing Ofrtcer with directions to
cross-examine a witness. On second round of oppeal before the AAC from the
order possed on remand, the assessee conteruled that the reassessment
proceedings were not validly initiated. The AA(: observing that no reasons hdd
been recorded by the Assessing Oficer as required by section 148(2), annulled
the order of reassessment. On appeal by the departmenl, the Tribunal held that
once the Tribunal passed an order, the matter became Jinal and that lhe order
resloring the case to the file of the ITO with clear instructions only to cross-
examine a witness meant that the only poinl that wss left open was in respect of
the issue set aside and not the legal or .iurisdictional aspect whether the
reassessment proceedings were correctly initialed. On a reference, the Hon'ble
High Court held as under:-

"that as u jurisdictional provision which y.as mandatory and enacted in
public interest could never be v'aivcd and lhe want of jurisdiction v'as
discovered by the Appellate Assistont ('ommissioner, there was rut
queslion of waiver by the assessee. No questiotl of finality of the remarul
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order ol tho T'rihunal could arise because the monddtory) contlitions -for
founding juriscliction Jbr initiating reossessmenl procecdings had not been

fulfilled. The order ofreassessmenl was, therefore, not vdlid."

In view of the ratio oJ the above decision of Hon'hle Gujarat High Court, it is
evident lhat jurisdictional provision, which is mandalory, can be taken up in the

second round of litigation. Ile, therefore, respectfully following the above

decision of Hon'ble Gujarat High Court permil the assessee to raise the issue

relating lo vdlidity of the order in second round of liligation. Accordingly, we

proceed to examine the assessee's contention on merils. "

23. Coming to the merits of the case as mentioned elscrvhere, thete is no dispute

that no incriminating material has been found at the tirne of search and

therefore it is now scftlcd proposition of law that no assessment u/s. 153A of

the Act can be framcd in the absence of any incdminating material found at the

tirne of search. For this proposition, we draw support from the decision of the

Hon'ble High Court of Delhi in the case of Kabul Chawla (s"p.u).

24. In the light of thc above discussion, we have no he sitation to hold that the

impugned asscssrnent order is bad in law and is accordingly quashed. The

appeal o[ the Revcnue becomes a nullity.

Order pronounced in Open Court on 07- 03- 2018

sd/-
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