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आदेश /O R D E R 

 

PER N.R.S. GANESAN, JUDICIAL MEMBER: 
 

  This appeal of the assessee is directed against the order of 

assessment dated 20.12.2016 passed consequent to the direction 

issued by the Dispute Resolution Panel.  

    
2. Shri Nishant Thakkar, the Ld.counsel for the assessee, 

submitted that the assessee-company is a wholly owned subsidiary 
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company of Daimler AG.  According to the Ld. counsel, this is the 

first year of business.  The Ld.counsel further clarified that the 

assessee is carrying on the business of non-banking finance 

company without accepting any deposit from public.  The 

Ld.counsel further submitted that the assessee provided financial 

services for vehicles manufactured by Daimler India Commercial 

Vehicles Pvt. Ltd. and Mercedes-Benz India Pvt. Ltd.  In respect of 

international transaction, the Transfer Pricing Officer made 

adjustment without considering the claim of the assessee with 

regard to adjustment of fixed cost and working capital.  Even though 

as many as 23 grounds were raised before this Tribunal, the 

Ld.counsel has fairly submitted that the issue involved in this appeal 

is with regard to consideration of fixed cost and working capital 

while making transfer pricing adjustment.   

 
3. Referring to the direction of DRP, the Ld.counsel for the 

assessee submitted that the DRP rejected the information filed by 

the assessee with regard to economic adjustment on the ground 

that the same was not filed earlier.  According to the Ld. counsel, 

the object of transfer pricing adjustment under the scheme of 

Income-tax Act is to determine the arm's length price with regard to 
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transaction of the assessee with its Associated Enterprise outside 

the country.  Therefore, according to the Ld. counsel, even the 

additional evidence or additional ground raised by the assessee 

needs to be considered after calling for remand report from the 

Assessing Officer.  Merely because the assessee could not furnish 

certain information with regard to economic adjustment, according 

to the Ld. counsel, that cannot be a reason to reject the claim of the 

assessee with regard to fixed cost adjustment and working capital 

adjustment.  Therefore, the Ld.counsel submitted that the matter 

may be remitted back to the file of the TPO to consider the claim of 

fixed cost adjustment and working capital adjustment on merit.   

 
4. On the contrary, Smt. Ruby George, the Ld. Departmental 

Representative, submitted that the assessee had not provided any 

fixed cost information / details before the Transfer Pricing Officer.  In 

the absence of any material, the TPO has not made any economic 

adjustment as claimed by the assessee.  According to the Ld. D.R., 

the Transfer Pricing Officer adopted operating profit / operating cost 

at the margin and thereafter worked out the adjustment.  Since the 

information regarding working capital adjustment was not furnished 

by the assessee even though it was available at the time of filing 
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objections before the DRP, according to the Ld. D.R., the DRP has 

rightly rejected the additional ground raised by the assessee.   

 
5. We have considered the rival submissions on either side and 

perused the relevant material available on record.  The work 

adjustment, namely, fixed cost adjustment and working capital 

adjustment, was admittedly claimed before the TPO and DRP.  The 

TPO rejected the claim of the assessee on the ground that 

economic adjustment details were not provided by the assessee 

before the TPO.  This Tribunal is of the considered opinion that 

when the assessee made claim with regard to economic adjustment 

such as fixed cost adjustment and working capital adjustment, the 

TPO and DRP have to consider the claim of the assessee on its 

merit.  The information / details furnished by the assessee before 

the DRP cannot be rejected merely because the same was not filed 

at the initial stage.  The fact remains that at the time of hearing of 

objections, the information was available before the Dispute 

Resolution Panel.  Therefore, this Tribunal is of the considered 

opinion that the DRP ought to have considered the claim of the 

assessee on the basis of material / information furnished by the 

assessee.  Since such an exercise was not done by the DRP, this 
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Tribunal is of the considered opinion that the matter needs to be 

reconsidered by the Transfer Pricing Officer.  Accordingly, orders of 

the authorities below are set aside and the issue raised by the 

assessee with regard to fixed cost adjustment and working capital 

adjustment is remitted back to the file of the Assessing Officer.  The 

Assessing Officer shall refer the matter to TPO with regard to fixed 

cost adjustment and working capital adjustment.  The TPO shall 

consider the claim of the assessee on merit on the basis of the 

material that may be filed by the assessee.   

 
6. It is open to the TPO to collect information from public 

domain.  When the information was collected by the Transfer 

Pricing Officer, the same shall be furnished to the assessee.  It is 

made clear that after the TPO’s order, it is open to the assessee to 

file objection, if any, as per the provisions of Section 144C of the 

Income-tax Act, 1961 (in short 'the Act') before the Dispute 

Resolution Panel.  If such an objection is filed by the assessee, the 

DRP shall dispose of the objection on its merit.  It is further clarified 

that this Tribunal is not expressing any opinion on merit on the basis 

of material available on record.   
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7. In the result, the appeal filed by the assessee is allowed for 

statistical purposes.   

 
  Order pronounced on 9th November, 2017 at Chennai. 

  sd/-        sd/- 

     (एस जयरामन)           (एन.आर.एस. गणेशन) 
  (S. Jayaraman)           (N.R.S. Ganesan) 

लेखा सद�य/Accountant Member    �या�यक सद�य/Judicial Member 

 

चे�नई/Chennai, 

5दनांक/Dated, the 9th November, 2017. 

 
Kri. 
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