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3MEA/ORDER

Per RAJESH KUMAR, Accountant Member:

This is an appeal filed by the revenue and is directed against the order

of the Ld. CIT(A)-51, Mumbai dated 30.7.2015 pertaining to A.Y.2009-10.

2. The only issue involved in the appeal is against the deletion of
addition by the Id.CIT(A) as made by the AO on account of bogus purchases
from M/s Samay Sales Corporation.

3. Facts of the case are the assessee filed return of income on 26.9.2009
declaring total income of Rs.1,30,370/-. The assessment was framed vide
order dated 12.12.2011 u/s 143(3) of the Act assessing the total income at

Rs.1,77,360/-. Thereafter, the AO received the information from the
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Sales Tax Department, Mumbai, that the assessee has made bogus
purchases amounting to Rs.68,54,885/- from M/s Samay Sales Corporation
which was a hawala party and providing accommodation entries of bogus
purchases. Accordingly, the AO issued notice under section 148 of the Act
.During the course of assessment proceedings, the assessee was asked to
prove the genuineness of the purchases made from M/s Samay Sales
Corporation. In response to the explanation called for by the AO, the
assessee submitted the copies of bills and vouchers, receipts of VAT paid
and details of purchases etc. However, could not produce the confirmation
from the said hawala party. Moreover, the notices sent u/s 133(6) of the Act
were returned unserved. The AO upon not being convinced with the
explanation rendered by the assessee disallowed the entire purchase u/s 69C
of the Act by framing the assessment u/s 143(3) r.w.s.147 of the Act vide
order dated 21.3.2014 assessing the total income of the assessee at
Rs.70,32,250/-.

4. In the appellate proceedings, the Id.CIT(A) allowed the appeal of the
assessee by holding that the assessee has duly produced all the relevant
documents, duly recorded the transactions in the books of account, furnished
stock register, purchase and sales tally register. The Id. CIT(A) also observed
that the AO did not doubt the books of accounts and accepted the same and
and consequently deleted the addition by following his predecessor’s order
for the assessment year 2010-11 in which the similar addition was altogether

deleted. Aggrieved by the order of FAA, the revenue is in appeal before us.
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5. We have carefully considered the contentions of the parties and
perused the material placed before us including the orders of authorities
below. The undisputed facts are that the assessee has availed hawala
accommodation entries of bogus purchases of Rs.68,54,885/- from M/s
Samay Sales Corporation and could not produce the confirmation before the
AO to prove the genuineness of the purchases. Even, the notice sent u/s
133(6) of the Act were returned unserved. In such a circumstances, the
plausible presumption is that the assessee might have purchased the material
from the gray market thereby making savings of VAT and other relevant
taxes. Under such facts , various Benches of the Tribunal have decided
and upheld the addition at the rate of 12.5% of the total bogus purchases.
Therefore, to maintain consistency with the Tribunal orders, we direct the
AO to apply 12.5% GP to cover the leakage of revenue. The AO is directed
accordingly.

6. In the result the appeal of the revenue is partly allowed to the extent
mentioned above.

The above order was pronounced in the open court on 28th Aug, 2017.
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