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A /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

This appeal of the assessee is directed against the order of
the Commissioner of Income Tax (Appeals) -8, Chennai, dated

29.02.2016 and pertains to assessment year 2003-04.
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2. Sh. A.S. Sriraman, the Ld.counsel for the assessee,
submitted that the Assessing Officer, in the guise of rectifying an
error under Section 154 of the Income-tax Act, 1961 (in short 'the
Act'), disallowed the interest on borrowed capital. The assessee
explained before the Assessing Officer that loan taken from HSBC
was used for repayment of loan to M/s Egmore Benefit Society Ltd.
and to ING Vysya Bank. The Assessing Officer found that while
computing income under Section 24 of the Act under “income from
property”, the interest cannot be allowed. On appeal by the
assessee, the CIT(Appeals) by placing reliance on the assessee's
own case, for the assessment year 2001-02, has confirmed the
order of the Assessing Officer. According to the Ld. counsel,
whether the interest paid by the assessee to bank is allowable
under Section 24(vi) of the Act or not is a debatable issue. While
passing the impugned order dated 10.11.2006, the Tribunal order
was not available for the Assessing Officer. The Tribunal by an
order dated 27.11.2009, in the assessee's own case, found that the
interest cannot be allowed for the assessment year 2001-02. In the
absence of this order of this Tribunal, according to the Ld. counsel,
the Assessing Officer cannot make any disallowance in the guise of

rectifying a prima facie error. Whether deduction on interest paid by
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the assessee on the borrowed loan is allowable while computing
income from house property or not is a debatable issue and
requires a detailed enquiry. Therefore, according to the Ld.
counsel, the CIT(Appeals) is not justified in confirming the order of

the Assessing Officer.

3. On the contrary, Shri B. Sahadevan, the Ld. Departmental
Representative, submitted that this Tribunal for the assessment
year 2001-02 in the assessee's own case, examined the issue
elaborately and found that the interest paid by the assessee on the
borrowed loan, which was used for repayment of loan borrowed by
the assessee’s father, is not an allowable deduction. According to
the Ld. D.R., even though the order of this Tribunal was not
available on record, the Assessing Officer by applying Section 24(vi)
of the Act, has rectified the error which is apparent on record.
According to the Ld. D.R., the interest paid on the borrowed loan
used for repaying the loan borrowed by the assessee’s father,
cannot be allowed while computing the income from house property,
therefore, the CIT(Appeals) has rightly confirmed the order of the

Assessing Officer.
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4. We have considered the rival submissions on either side and
perused the relevant material available on record. Admittedly, the
Assessing Officer, in exercise of her power under Section 154 of the
Act, found that by way of family arrangement on 17.07.1995, the
property was allotted to the assessee. The loan borrowed from
HSBC was said to be used for repayment of loan to M/s Egmore
Benefit Society Ltd. The Assessing Officer has also found that the
loan taken from M/s Egmore Benefit Society Ltd. was taken by the
assessee’s father. Therefore, accordingly, the Assessing Officer
found that the interest paid by the assessee on the borrowed loan,
which was used for repaying the loan taken by his father from M/s
Egmore Benefit Society Ltd., is not an allowable deduction while
computing income from house property. The question arises for
consideration is whether the Assessing Officer can disallow the
claim of the assessee with regard to payment of interest while

passing an order under Section 154 of the Act?

5. We have carefully gone through the provisions of Section
154 of the Act. Section 154 of the Act enables the Assessing
Officer to rectify an error which is apparent on the face of the

record. In the case before us, whether the interest on the borrowed
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loan, which was utilised for repaying the loan taken by the
assessee’s father for purchasing the property, is an allowable
deduction or not while computing income from house property, is
definitely a debatable issue. This cannot be decided while
rectifying the error which is said to be on the face of the record.
This Tribunal is of the considered opinion that the allowance or
disallowance of the interest on the borrowed loan cannot be
considered to be a prima facie error, especially, when the assessee

claims the same for repaying housing loan taken by his father.

6. This Tribunal in the assessee's own case for the assessment
year 2001-02, examined this issue by an order dated 27.11.2009
and found that the interest on borrowed loan, which was used for
repayment of earlier loan taken for acquisition, reconstruction,
repair, etc. on the property cannot be allowed while computing
income from house property. This order of the Tribunal was
pronounced on 27.11.2009. As rightly pointed out by the
Ld.counsel for the assessee, this order was not available for the
Assessing Officer on 10.11.2006 when she passed the impugned
order of rectification. Therefore, this Tribunal is of the considered

opinion that the disallowance made by the Assessing Officer cannot
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be amenable for rectification under Section 154 of the Act.
Therefore, this Tribunal is unable to uphold the orders of the lower
authorities and the same are set aside. The Assessing Officer is

directed to delete the disallowance of interest on the borrowed

capital.
7. In the result, the appeal filed by the assessee is allowed.
Order pronounced on 5™ January, 2017 at Chennai.
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