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O R D E R 
 

 

PER BHAVNESH SAINI,JM  

 

 This  appeal  by  assessee  has  been di rected against  

the  order  o f  ld .  CIT(Appeals ) -5,  Ludhiana dated 

18.03.2016 for  assessment year  2005-06.  

2 .  We have heard ld.  Representat ives  of  both the 

part ies and perused the mater ia l  on record.   

3 .  The ld.  counse l  for  the  assessee  did  not  press 

ground No.  3 ,  same is  d ismissed as not  pressed.  
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Ground Nos.  1  and 4  are  genera l  in  nature  and need no 

ad judicat ion.  

4 .  On ground No.  2 ,  assessee  chal lenged the  orders 

o f  author i t ies  be low in  conf i rming the  d isal lowance of  

loss  o f  Rs .  2  lacs .   The Assessing  Of f icer  made addi t ion 

o f  Rs .  2  lacs  on account  o f  d isal lowance of  expenditure 

c la imed by assessee  for  for fe i ture  o f  advance  of  Rs .  2 

lacs  against  the  purchase  of  shop.   The Assess ing 

Of f icer  has  mentioned that  assessee  in  the t rad ing 

account  had shown purchase  o f  Rs .  2  lacs.   A f ter  cal l ing 

the deta i ls ,  i t  was not iced that  there  was no fresh 

purchases  and the  amount  represents  for fe i ture o f  part  

o f  the  amount  out  of  advance  money pa id  ear l i er .   The 

assessee  had booked a  shop with  M/s Amity  Amusement 

Ltd.   The assessee  pa id  Rs.  35 lacs  for  purchase o f  shop 

but  i t  was never  shown as  stock- in- trade.  Out o f  th is  

amount ,  assessee  received back s  33 lacs  dur ing  the  

year  and ba lance  amount  was for fe i ted.   The assessee 

c la imed Rs.  2 lacs  as  expenses  by  showing i t  as  

purchase .   The Assess ing Of f icer  re jected the  c la im o f  

the assessee  treat ing i t  as  capita l  loss  not  a l lowable as 

expenditure in  the  year under cons iderat ion.  

5 .  The assessee  chal lenged addi t ion before  ld .  

CIT(Appeals )    and i t  was  submit ted that  assessee is  in  
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the business  of  Real  Estate  and jewel lery  business.   The 

assessee  company has made advance  of  Rs.  35 lacs  for  

purchase  o f  shop to  M/s Amity  Amusement  Ltd . ,  

Dehradun but  the  dea l  was not  matured,  there fore,  in 

assessment  year under  appeal  the  company has re turned 

amount  of  Rs .  33 lacs  and for fe i ted  a  sum of  Rs.  2  lacs 

on account  o f  cance l lat ion of  shop.   The assessee 

company has c la imed i t  as  loss  be ing  occurred during 

the regular  course of  bus iness o f  Real  Estate but  the 

Assess ing  Of f icer  has  disal lowed the  same cons ider ing  it  

to  be  capi ta l  loss.   The observat ions  of  the  Assessing 

Of f icer  are  incorrect  that  i t  i s  a  capi ta l  loss as  the 

amount  has  been advanced in  regular  course  of  business 

o f  Real  Estate  not  as  investment.   Therefore,  the  same 

could not  be  treated as  capita l  investment and should 

have  been t reated as  bus iness loss  and is  a l lowable 

expenditure.   The ld .  CIT(Appeals ) ,  however,  on the 

same reasoning as adopted by the  Assessing Of f icer ,  

cons idered i t  to  be  capi ta l  loss  and dismissed th is 

ground o f  appeal  o f  the assessee.  

6 .  A f ter  consider ing  r ival  submissions,  we are  o f  the 

v iew addi t ion is  whol ly  unjust i f i ed.   I t  i s  admitted fact 

that  assessee  company is  in  the  business  o f  Real  Estate.   

I t  is  a lso not  in d ispute  that  assessee  made advance  for  

purchase  o f  shop in  a  sum of  Rs .  35 lacs  to  M/s Amity 

Amusement Ltd.   PB-12 is  the  conf irmation o f  account 

to  show that  on 01.04.2004 Rs.  35 lacs  was ‘Opening 



 4 

Balance ’   o f  advance  g iven to  the  a foresaid  company as 

advance.   Since advance  is  g iven for  purchase  o f  shop, 

therefore,  i t  was r ight ly  not  taken into  stock- in- trade 

because the property  was yet  to  be purchased by  the  

assessee .   S ince  assessee  is  in  Rea l  Estate  business , 

therefore,  purchase  of  shop is  a  regular  business 

act iv i ty  o f  the assessee  and could  not  be  treated as 

investment .   Since  Rs.  2  lacs have  been for fe i ted  on 

account of  cance l lat ion o f  the dea l ,  there fore ,  Rs .  2  lacs 

should  have  been cons idered as  business  loss  o f  the 

assessee .   The assessee  in the  accounts  also , 

spec i f i cal ly  noted that  i t  is  dea l ing in  the  rea l  estate 

and has shown in  the  trad ing account,  Rs.  2 lacs  on 

account of  purchase which should be  mentioned as 

advance for  purchase,  which have  been for fe i ted.   

Therefore,  authori t i es  below were  not  just i f ied  in 

re ject ing  the  c la im o f  the  assessee  o f  business  loss 

cons ider ing  that  booking o f  the shop was not  re f lec ted 

in  the  s tock- in- trade .   There fore,  bus iness  loss  suf fered 

by  assessee cannot be  considered as  capita l  loss.  

7 .  Consider ing  the above  discussion,  we are  of  the  

v iew s ince  assessee suf fered business loss  o f  Rs.  2 lacs 

in  assessment  year  under  appeal  on cance l lat ion o f  the 

deal  o f  the  shop,  there fore ,  i t  should  be  a l lowed as 

business  expenditure  incurred for  the purpose  o f  

business .   The orders  o f  the authori t i es  below are 

accord ingly set  aside  and addit ion o f  Rs .  2 lacs is  
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dele ted.   This ground of  appeal  o f  the assessee  is  

a l lowed.  

8 .  In  the  result ,  appeal  o f  the  assessee  is  part ly  

a l lowed.  

Order pronounced in the Open Court .  

  Sd/-       Sd/-  
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ACCOUNTANT MEMBER            JUDICIAL MEMBER 

 

Dated:   09 t h  December,  2016.  
‘Poonam’  
Copy to:  
  

1 .  The Appe l lant  

2 .  The Respondent   

3 .  The CIT(A)  

4 .  The CIT,DR 

 
  

Assistant Registrar ,  
ITAT/CHD  


