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O R D E R 
 

 
Both the  appeals  by  d i f ferent  assessees  are  directed 

against  the  di f ferent  orders  o f  ld .  CIT(Appeals ) -2  Ludhiana 

dated 16.08.2016 for  assessment  year  2009-10,  chal leng ing 

the  levy  o f  penalty  under  sect ion 271(1) (b )  o f  the  Income 

Tax Act .  

2 .  This  order  shal l  d ispose  of f  both the  above  appeals  

f i l ed  by di f f erent  assessees  on common issues.   

3 .  The facts are taken from the case of Shri Jagroop Singh, 

assessee.  It is noted that  assessment  was completed       
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under sect ion 144 read with  Sect ion 147 o f  Income Tax Act  

on 19.03.2015 at  an income o f  Rs.  26,25,000/- .   Dur ing 

the course  o f  assessment  proceedings,  not ice under sect ion 

148 of  the  Act  was issued on 26.03.2014 requir ing the 

assessee  to  f i le  re turn of  income for  the  assessment  year  

under appeal  and sent  through registered post .   There  was 

no compl iance  to  the  not ice  and even no re turn have  been 

f i l ed .   There fore ,  not ice  under  sect ion 142(1 )  o f  the  Act  was 

issued on 02.05.2014 requir ing  the  assessee  to 

produce/f i le  re turn o f  income.   None at tended on the  said 

date .   Again not ice  under sect ion 142(1)  o f  the  Act  was 

issued on 24.11.2014,  03.12.2014,  21.01.2015 asking  the 

assessee  to  f i le/produce re turn o f  income and books of  

account on the g iven date.   On these dates,  ne i ther 

assessee  attended assessment  proceedings nor  any 

appl icat ion have  been sent.  Once again,  not ice  under 

sect ion 142(1 )  o f  the  Act  was issued on 27.02.2015 and 

was served through a f f ix ture .   The penal ty  proceedings 

under  sect ion 271(1 ) (b )  o f  the  Act  were  in i t ia ted and not ice 

was issued for  hear ing on 19.03.2015,  on the date  f ixed,  

none at tended the  penal ty  proceedings .   Aga in another 

opportunity  was provided by the  Assessing Of f icer  on 

10.06.2015,  12.08.2015 and 04.09.2015.   Not ices  a lso 

remained un-compl ied  with.   On 15.09.2015,  assessee f i led 

the  rep ly ,  but  Assess ing  Of f icer  held  that  there  was no 

reasonable  cause  for  non-appearance and imposed penalty 

o f  Rs.  10,000/-.  
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4.  The assessee  submitted be fore ld .  CIT(Appeals )  that  

penalty has  been imposed for  non-compl iance of  the 

not ices.   In- fact ,  no not ice  issued under  sect ion 147/148 of  

the Act  has been served upon assessee.   Al l  the not ices 

issued by the Assessing  Of f icer  were sent  at  the  address , 

“Ward-3,  Model  Town,  Doraha,  Ludhiana”  whereas  assessee 

was residing  at  “Co l lege  Road,  Near Aar joo  Hospi ta l ,  VPO – 

Karamsar  (Rara Sahib)  Tehs i l  –  Paya l ,  Ludhiana” .   Not ices  

were  issued on the basis  of  AIR information.   The copy of  

the assessment order  dated 19.03.2015 was served upon 

assessee  at  the  correct  address  o f  the  assessee  ment ioned 

above.   The assessee  has  f i led  a  rep ly  to  the  not ice  dated 

04.09.2015 which fact  is  admitted by  the  Assess ing  Of f icer  

in  the  penalty  order.   I t  was,  therefore,  submit ted that  

s ince no not ice  was served upon assessee,  there fore ,  

penalty  need not  to  be  imposed.   The ld .  CIT(Appeals ) ,  

however,  d ismissed the appeal  o f  the  assessee .  

5 .  The ld .  counse l  for  the  assessee  re i terated the 

submissions made before  author i t ies  below and submitted 

that  no not ice have been served upon assessee at  the  

correct  address  o f  the  assessee .   He has  referred to  PB-13 

which is  Show Cause Not ice issued by Assess ing Of f icer  for  

l evy  of  penalty under  sect ion 271(1) (b )  o f  the Act  dated 

04.09.2015 in which the  address  o f  the  assessee  

ment ioned in  the  assessment order  as  wel l  as  correct 

address have  been mentioned.  He has  submitted that  th is  

not ice  was served upon assessee at  the  correct  address  on 

which assessee  f i l ed  a  rep ly ,  copy o f  which is  f i l ed at  page 
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15 of  the  Paper Book in  which assessee  explained that  no 

not ice  was served upon assessee.  Therefore,  penalty  is  not  

l ev iable .   On the  other  hand,  ld.  DR re l ied  upon orders  of  

the author i t ies  be low.  

6 .  A f ter  consider ing  r ival  submissions,  I  am of  the  v iew 

penalty  is  not  lev iable  in  the  matter .   The penalty  under 

sect ion 271(1 ) (b )  o f  the  Act  could  be  lev ied  when assessee 

fa i led  to comply with the not ices  issued aga inst  h im.  The 

Assess ing Of f icer  in  the assessment order  as we l l  as  in  the 

penalty  order  has  mentioned the address  o f  the  assessee  as 

“Ward No.  3 ,  Model  Town,  Doraha” .   Many not ices  were 

issued at  the  assessment stage as  wel l  as  at  the  s tage  of  

penalty proceedings  but  none have been served upon 

assessee .   The Assess ing  Of f icer  in  the  penalty order  has 

ment ioned that  last ly  not ice  was issued for  04.09.2015 and 

assessee 's  reply have  been received on 15.09.2015.   Copy 

o f  the  not ice  dated 04.09.2015 is  f i led  in  the  Paper Book in 

which the  Assess ing  Of f icer  has mentioned address  o f  the 

assessee  as  “Ward No.  3 ,  Model  Town,  Doraha” as  we l l  as 

current  address  is  ment ioned as  “Now –  Col lege  Road,  VPO– 

Karamsar  (Rara  Sahib)  Near  Aar joo  Hospi ta l  Tehs i l  –  Payal ,  

Ludhiana”.   This not ice  is  served upon assessee and 

assessee  f i led  a  rep ly  before  Assess ing  Of f icer ,  copy of  

which is  f i l ed  at  page 15 o f  the Paper Book in which 

assessee  has  speci f ical ly  expla ined that  no not ice for 

assessment  proceedings was ever  served upon assessee.  In 

these c i rcumstances ,  i t  is  the duty of  the  Assess ing  Of f icer  

to  record factual  f inding in  the  penalty order as to whether 
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ear l ier  not ices  sent  to  the  assessee  at  d i f ferent  address 

were  served upon assessee  or  not .   In  the  absence  o f  any 

factual  f inding  in  the  impugned order,  assessee is  ab le  to  

explain that  no not ices  were  served upon assessee  at  the 

address ment ioned in  assessment  order  as we l l  as  penal ty 

order  at  Ward No.  3,  Model  Town,  Doraha.   The ld .  counse l  

for  the  assessee,  there fore ,  r ight ly  contended that  assessee 

is  not  res id ing  at  that  address and when Department  has 

located correct  address  o f  the  assessee  at  Col lege  Road, 

VPO– Karamsar  (Rara  Sahib )  Near  Aar joo  Hospita l  Tehs i l  – 

Paya l ,  Ludhiana”  this  not ice  was served upon assessee  and 

was duly  repl ied  by  assessee .   There fore ,  i t  s tands 

establ ished on record that  assessee was not  res id ing  at  the 

address  where  ear l ier  not ices  were issued to  the  assessee 

for  complet ion of  the  assessment  proceedings  as wel l  as  for  

l evy  of  the  penal ty .   There fore ,  there  was no reason for  the 

assessee  to  comply  wi th  the  sa id  not ices.   Accord ing  to 

Sect ion 272B o f  the  Act ,  “no  penal ty  under  sect ion 

271(1) (b )  shal l  be  imposable  on the  assessee  for  the  fa i lure 

re ferred to in  the  said prov is ion,  i f  assessee  proves that  

there was a reasonable  cause  o f  the sa id  fa i lure” .  

7 .  Consider ing the above  d iscussion,  i t  is  c lear  that  

assessee  has  been able  to  prove  that  was a reasonable 

cause for  fa i lure  to  comply  wi th  the  not ices  because  no 

not ice  was served upon assessee  for  complet ion of  the  

assessment  proceedings  and for  levy  of  the  penal ty .   I ,  

therefore,  do not  f ind any just i f i cat ion to  susta in the 

orders  of  the  author i t i es  below.   In  th is  v iew o f  the  matter ,  
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I  set  aside  the  orders  of  author i t ies  be low and cancel  the 

penalty.  

8 .  In the  resul t ,  appeal  o f  the assessee is  a l lowed.  

9 .  The facts  are  same in  the  case  o f  o ther  assessee  Smt.  

Jasbir  Kaur.   Fol lowing the reasons for  decis ion in  the  case 

o f  Shri  Jagroop S ingh,  I  set  as ide  the  orders  of  author i t ies  

be low and cancel  the  penalty.  

10.  In  the  resul t ,  this  appeal  o f  the assessee  is  a lso 

a l lowed.  

11.  I t  is  c lar i f ied  that  f ind ing  in th is  order  would  be 

re levant  qua the  penalty  matter  only  and shal l  not  a f fec t  

the quantum proceedings .  

12.   In  the  resul t ,  both appeals  o f  the  assessees are  

a l lowed.  

Order pronounced in the Open Court .  

  Sd/-  

 (BHAVNESH SAINI)            
JUDICIAL MEMBER 
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