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1. The captioned appeal by the assessee for Assessment Year [AY] 2009-10 assails the
order of the Commissioner of Income Tax (Appeals)-2 [CIT(A)], Mumbai dated 23/07/2015
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passed u/s 143(3) read with Section 147 of the Income Tax Act, 1961 [hereinafter “the Act”].
The appeal primarily assails the stand of the CIT (A) in upholding the reassessment u/s 147 of

the Act on legal grounds as well as on merits.

2. Facts qua the dispute are that the assessee filed its return of income for AY 2009-10
declaring a total income of Rs.21,610/- which was processed u/s 143(1) of the Act. The case
of the assessee was sought to be reopened upon receipt of information from Sales Tax
Department, Maharashtra regarding certain dealers indulging in issuance of bogus purchase
bills and assessee being listed as one of the beneficiaries of bogus purchase bills in respect of

following dealers:-

Sr. Name of the Party Mabharashtra AY. Amount of bill taken
No. VAT No. by the assessee
1. Entech Enterprises 27210604094V 2009-10 | 10,61,893/-
2. Shriti Enterprises 27520503189V 2009-10 7,96,802/-
3. Deep Enterprises 27750595164V 2009-10 | 10,55,538/-
TOTAL 26,14,233/-

Therefore, the case of the assessee was reopened u/s 147 of the Act by issuing notice u/s 148
of the Act dated 26/03/2013. Detailed information was sought from the assessee by issuing
notice u/s 142 (1) of the Act qua the purchases made from the alleged bogus dealers. The
assessee submitted that it has already paid VAT against purchases made from such dealers. To
verify the genuineness of the purchase, notices u/s 133(6) of the Act were sent to the above
three parties at the addresses provided by the assessee, out of which two notices were returned
back by the postal authority with the remarks “not known”. The third party namely ‘Shriti
Enterprises’ categorically denied any transaction with the assessee. The physical inspection by
inspector at site of the two parties namely ‘Entech Enterprises’ and ‘Deep Enterprises’
revealed that the two parties did not exist at the given addresses. The assessee expressed its
inability to produce the parties but contended that payments to these parties have been made
by cheques and the same are genuine. However, after rejecting the contention of the assessee,
the AO concluded such purchases to be not genuine but in the nature of accommodation

entries only and accordingly added the amount of Rs.26,14,233/- to the income of the assessee
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and determined the total income at Rs.26,35,840/- vide order dated 18/03/2014. The assessee
contested the same before the CIT(A) unsuccessfully vide order dated 23/07/2015. The
CIT(A) after considering the factual matrix of the case upheld the reopening u/s 147 of the
Act. He further noted that onus to prove genuineness of the purchases squarely lied on the
assessee by furnishing necessary supporting documents like bank statement, confirmation,
delivery challans, proper transport receipts etc. and by producing the parties for examination,
which assessee has failed to discharge. During the course of appellate proceedings, the
assessee was asked to file the requisite details and to produce the parties for examination. But,
the assessee failed to do so. No transport / octroi receipts were filed to justify genuineness of
the purchases. Further, the purchase bills and delivery challans were blank bills without any
marking or signature of the representatives and the assessee failed to produce proper verifiable
documents which could prove physical delivery of goods. Mere payment by Account Payee
cheques is not sacrosanct and it would not make otherwise non-genuine transaction as
genuine. When, the assessee could not produce any supporting documents of the purchases, an
adverse inference has to be drawn against the assessee. No quantitative day to day inward &
outward stock register was maintained by the assessee and the parties did not exist at the
premises the details of which were furnished by the assessee himself. After applying similar
other reasoning, CIT (A) confirmed the stand of the AO. Aggrieved, the assessee is in appeal

before us.

3. The learned Counsel for the assessee has not contested the reassessment. Therefore, we
proceed to decide the matter on merits. The learned Counsel for the assessee [AR] has
contested that the AO has not disputed the sales whereas complete quantitative details has
been maintained by the assessee. The assessee is dealing in only one item i.e. M.S. Pipes and
there is complete reconciliation of quantitative details of this item. In support, he referred to
the assessee’s paper book inter-alia containing stock register, bank statement, copy of
invoices along with transport receipts, comparative profitability chart and various audited final
statements etc. filed before us. He argued that the books were subjected to tax audit and there

was no adverse remark with respect to purchases which are supported by genuine bills giving
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full details of the suppliers, supported by delivery challans, transport bills, entries inward etc.
and payment were by account payee cheques which were duly reflected in the bank statement.
There is complete quantitative detail of purchases and sales, gross profit is comparable to
earlier years and thus the purchases are genuine. Reliance has been placed on various judicial

pronouncements.

4. The learned DR on the other hand, has contended that the purchases are made from
non-existent parties and hence, rightly been treated the same as bogus purchases and added to

the income of the assessee.

5. We have heard the rival contentions and perused the materials on record. The only
dispute is with regard to the genuineness of the purchases made from three parties. First of all,
we note that TIN of the alleged suppliers have been deactivated by the Sales Tax Department,

Maharashtra Government details of which are as under:-

Name of the Dealer Date of cancellation
of TIN

Entech Enterprises 25-04-2007

Shriti Enterprises 02-02-2006

Deep Enterprises 09-03-3007

Further, 133(6) notices issued by the AO on the addresses provided by the assessee himself
has been returned back in respect of two suppliers and the third supplier has categorically
denied having undertaken the said transaction. Even, the physical verification of the actual site
by the Inspector revealed that the firms were not functioning at that time in the said premises.
The assessee was asked to produce the parties for examination but the assessee failed to do so
despite having business relation over several years. Payment through banking channel is not
conclusive to prove the genuineness of the purchases rather it is only one of the factors to be
considered. Upon confrontation by the bench, AR stated that no ‘freight inward’ or
‘“Transport’ expenditure has been booked by the assessee in the books of accounts and
therefore, no TDS or service tax has been paid thereupon. On perusal of the invoices raised by

the alleged bogus suppliers revealed that cartage charges have not been charged in the
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invoices. The invoices bear only truck/vehicle numbers but the transporters details are missing
from the invoices. The above factors raise a doubt regarding genuineness of the purchases.
The Tribunal invariably in all such cases have taken a stand that even if the purchases are
found to be bogus, the entire addition thereof cannot be made, particularly when sales are not
doubted by the Revenue and found certain percentage of such bogus purchases to be a
reasonable addition to be made in such cases. The case laws cited by the learned Counsel for
the assessee have been pronounced on the peculiar facts and circumstances of the case which
varies from case to case and cannot be applied on a straight jacket formula rather a view has to
be taken from a broader angle keeping in view the peculiarity of the facts and circumstances of
each case. Therefore, we are of the considered opinion that that even if purchases are found to
be bogus, the entire addition thereon cannot be sustained rather addition to the extent of 12.5%
of such bogus purchases is reasonable in the present case of the assessee. We hold so and,
therefore, restrict the disallowance to the extent of 12.5% of the bogus purchases of

Rs.26,14,233/-. Resultantly, appeal of the assessee is partly allowed.

6. In nutshell, the appeal of the assessee is partly allowed.

Order pronounced in the open courton 18" November, 2016

Sd/- Sd/-
(Saktijit Dey) (Manoj Kumar Aggarwal)
~OTRA% TSET / Judicial Member G "eET / Accountant
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