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AU /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

This appeal of the Revenue is directed against the order of
the Commissioner of Income Tax (Appeals) — |, Madurai, dated
16.02.2015 and pertains to assessment year 2010-11, deleting the

penalty levied by the Assessing Officer under Section 271(1)(c) of
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the Income-tax Act, 1961 (in short "the Act"). The assessee has
filed cross-objection. We heard both the appeal and cross-objection

together and disposing of the same by this common order.

2. Shri Shiva Srinivas, the Ld. Departmental Representative,
submitted that there was a survey in the partnership concern of the
assessee. During the course of survey, the assessee’s husband
Shri K. Subramanian accepted in his statement that the net profit for
all the four concerns was 2,10,69,826/-. For the assessment year
under consideration, the assessee has disclosed ¥54,00,000/-. But
for survey, this amount of ¥54,00,000/- could have gone unnoticed
by the Revenue. Therefore, the Assessing Officer levied penalty
under Section 271(1)(c) of the Act. On appeal by the assessee, the
CIT(Appeals) deleted the addition on the ground that the return filed
by the assessee has to be construed on the assessee’s own
violation. But for the search, according to the Ld. D.R., the
assessee would not have disclosed a sum of ¥54,00,000/-. On a
query from the Bench, when a statement recorded during the survey
operation has no evidentiary value in the assessment proceeding,
whether the Revenue has any other material other than the

statement recorded from the assessee’s husband? The Ld. D.R.
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clarified that some of the incriminating material were found during

the course of survey operation.

3. The Ld. Departmental Representative further submitted that
the survey was conducted on 17.02.2010 in the partnership concern
of the assessee. On a query from the Bench, the Ld. D.R. clarified
that the assessee is a regular assessee and filing return of income
in the regular course for all the earlier assessment years. For the
assessment year under consideration, the Ld. D.R. clarified that due
date for filing of return under Section 139(1) of the Act has not
expired. In other words, the financial year has not ended. The Ld.
D.R. further submitted that the provisional Profit & Loss account
was found during the course of survey. The same was impounded.
Therefore, according to the Ld. D.R., the CIT(Appeals) is not

justified in deleting the penalty levied by the Assessing Officer.

4. On the contrary, Shri G. Baskar, the Ld. counsel for the
assessee, submitted that there was a survey in the partnership firm
of the assessee on 17.02.2010. Admittedly, the financial year has
not ended on the date of survey. The statement said to be recorded
from the assessee’s husband had no evidentiary value in the

assessment proceeding. On the basis of provisional Profit & Loss
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account, the assessee herself filed return of income and paid taxes
and no disallowance was made in respect of the amount disclosed

by the assessee.

5. Referring to the assessment order, the Ld.counsel for the
assessee submitted that what was disallowed by the Assessing
Officer is Pooja expenses and agricultural income, which was
treated as income from other sources, for which the Assessing
Officer has not levied any penalty at all. Referring to Section
271(1)(c) of the Act, the Ld.counsel submitted that penalty under
Section 271(1)(c) of the Act could be levied in case the assessee
has concealed any part of income or furnished inaccurate
particulars of such income. In the case before the Tribunal,
according to the Ld. counsel, it is nobody’s case that the assessee
concealed any part of income. The provisional Profit & Loss
account said to be impounded by the Revenue was prepared on the
basis of books of account and the assessee has also paid taxes.
Therefore, according to the Ld. counsel, there is no question of

concealment of income or furnishing of inaccurate particulars.

6. Referring to Explanation 3 to Section 271(1)(c) of the Act, the

Ld.counsel for the assessee submitted that Explanation 3 to Section



5 L.T.A. No.1100/Mds/15
C.0. No.91/Mds/15

271(1)(c) of the Act is not applicable in this case since the assessee
was filing return of income in the regular course. During the year
under consideration, the assessee has filed return of income on
08.10.2010 which is within the time provided under Section 139(1)
of the Act. According to the Ld. counsel, when the assessee has
filed return of income under Section 139(1) of the Act disclosing all
the income and no addition was made in respect of the income
disclosed other than the Pooja expenses and agricultural income,
the CIT(Appeals) has rightly deleted the penalty levied by the
Assessing Officer. The Ld.counsel placed his reliance on the
decision of this Bench of the Tribunal in ACIT v. Ram Thanga Nagai
Maligai (2015) 42 ITR (Trib) 275. According to the Ld. counsel,
there was no concealment of income or any inaccurate particulars
of such income in the return filed by the assessee, therefore, the
CIT(Appeals) has rightly deleted the penalty levied by the Assessing

Officer.

7. We have considered the rival submissions on either side and
perused the relevant material available on record. Admittedly, there
was survey operation under Section 133A of the Act on 17.02.2010

in the business premises of the assessee. During the course of
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survey operation, a statement was recorded from the assessee’s
husband. During the course of survey operation, the Revenue
authorities did not administer oath to the deponent. Therefore, the
statement recorded during the course of survey operation has no
evidentiary value. However, in the case before us, the Revenue
authorities found a provisional Profit & Loss account, which was
impounded. As per the provisional Profit & Loss account, the
assessee has offered a sum of ¥54,00,000/- by the assessee. The
return of income for the year under consideration was filed within
the extended time for filing the return under Section 139(1) of the
Act. When the assessee has filed within the extended time under
Section 139(1) of the Act and disclosed all the income, this Tribunal
is of the considered opinion that there cannot be any concealment

of income.

8. As rightly submitted by the Ld.counsel for the assessee, the
Assessing Officer disallowed only Pooja expenses and agricultural
income for which no penalty was levied. The income disclosed by
the assessee on the basis of Profit & Loss account was accepted by
the Revenue authorities. While examining an identical set of facts

by this Tribunal in Ram Thanga Nagai Maligai (supra), this Tribunal
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found that the assessee has not concealed any income or furnished
inaccurate particulars in the return filed before the Revenue. The
Tribunal has also found that Explanation 3 to Section 271(1)(c) of
the Act is not applicable to the facts of the case. In view of those
factual circumstances, this Tribunal is of the considered opinion that
the CIT(Appeals) has rightly deleted the penalty levied by the

Assessing Officer.

8. The cross-objection filed by the assessee is only to support
the order of the CIT(Appeals). Therefore, the cross-objection is

infructuous.

9. In the result, the appeal of the Revenue is dismissed and the
cross-objection of the assessee also stands dismissed as

infructuous.

Order pronounced on 7™ October, 2016 at Chennai.
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