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[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL —
AHMEDABAD “C” BENCH ]
DWARKESH INFRASTRUCTURE P. LTD.
v.

DEPUTY COMMISSIONER OF INCOME-TAX
WASEEM AHMED (Accountant Member) and
MS. MADHUMITA ROY (Judicial Member)
February 20, 2020.
SS  ITA 1961, s 37(1)
AY 2014-15
HF Assessee

Business expenditure—Labour charges—Contract details
explaining how contracts completed by assessee with help of
labour contractors—Labour bills and contract indicating
work assigned by assessee to different labour contractors—
Bank statement showing payment through banking channels to
labour contractors—Incurrence of expenditure demonstrating
business purpose—Some labour contractors not having complete
knowledge of contract and looked after by their husbands—
Not a reason to deny claim—Income-tax Act, 1961, s. 37(1).
In order to claim expenditure under section 37(1) of the Income-tax Act,
1961 the assessee is required to fulfil certain conditions : there must be an
expenditure, such expenditure must not be of nature described in sections 30
to 36, expenditure must not be in the nature of capital expenditure or personal
expenditure of the assessee, and the expenditure must be laid out or expended
wholly and exclusively for the purpose of business or profession. The expression “wholly” employed in section 37 relates to quantification of the expenditure, while the expression “exclusively” refers to the motive, objects and
purpose of the expenditure.
The assessee was in the road construction business. During the course of
assessment proceedings the Assessing Officer found that the assessee had
debited an amount of Rs. 7,00,44,022 being expenditure towards labour
charges. The assessee had incurred the expenses on account of labour charges
amounting to Rs. 33,43,053 and Rs. 36,82,753. Though clarification was
made by the assessee before the Assessing Officer, he held that the contractors
as dummy, manipulated by the assessee to inflate the expenditure in the form
of labour payments. The Commissioner (Appeals) confirmed this. On appeal :
ITR (Trib) (S.N.)—78—3
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Held, that the assessee had demonstrated the incurrence of the expenditure
for the purpose of business. It had submitted details to show how these
contracts were completed by it with help of labour contractors. The labour
bills and contract indicated the working assigned by it to different labour
contractors. Bank statements showed payment through banking channels to
labour contractors. The income-tax return of the contractor showing income
of these receipts received from the assessee. Details of tax deduction at source
were produced. Comparative analysis of the gross profit as well as net profit
of earlier years vis-à-vis this year was produced. How the profits would
abnormally rise if these disallowances were included in the income of the
assessee was demonstrated. Thus, complete circumstantial evidence produced
by the assessee would indicate that it had incurred these expenditure for
completing the work. The only circumstances with the Assessing Officer was
that proprietorship concerns of the labour contractors were in the names of
ladies and actual work was being looked after by their husbands. These
circumstances ought not to be looked into in isolation for disbelieving the
claim of the assessee. The receipts had already suffered tax in the hands of the
recipients. Work had been done. There was no doubt with regard to the
contracts obtained and completion of work. Thus, actual expenditure must
have been incurred on such work. The claim of the assessee could not be
denied simply for the reason that some of the labour contractors did not have
complete knowledge of the contract which was being looked after by their
husbands. The Department failed to appreciate the actual circumstances of
the dispute.
Dwarkesh Infrastructure P. Ltd. v. Dy. CIT (I. T. A. No. 2813/
Ahd/2016 dated October 23, 2018) followed.
I. T. A. No. 2283/Ahd/2017 (assessment year 2014-15).
P. B. Parmar, authorised representative, for the assessee.
L. P. Jain, Senior Departmental representative, for the Department.
For the order please go to : http://www.taxlawsonline.com/sn
——————
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[2020] 78 ITR (Trib) (S. N.) 35 (Mumbai)

[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL —
MUMBAI “D” BENCH ]
RAJU DAYAL SAHANI
v.

INCOME-TAX OFFICER
MAHAVIR SINGH (Vice-President) and
MANOJ KUMAR AGGARWAL (Accountant Member)
February 20, 2020.
SS  ITA 1961, ss 54, 54F
AY 2011-12
HF Assessee

Capital gains—Long-term capital gains—Short-term capital
gains—Assessee acquiring rights of allotment in a specific property—Subsequent letter and premises ownership agreement—
Improvement in rights of assessee which already created—Date
of acquisition of right not date of registration but date of
allotment letter—Holding of property more than 36 months—
Resultant gain long-term capital gains—Entitled to indexation
benefit—Whether assessee entitled to exemption on reinvestment in new flat—Assessing Officer to examine—Income-tax
Act, 1961, ss. 54, 54F.
The assessee booked a flat in specie at an agreed consideration of Rs. 79.62
lakhs. The terms of the letter of allotment postulated cancellation of the booking as well as transfer of rights upon certain terms and conditions. Subsequently, the builder issued another letter which recognised the right of the
assessee in the property and the builder agreed to reserve the property for
allotment subject to certain stipulations and conditions including payment
terms. The letter created a right in favour of the assessee to get the allotment
of the property in his name subject to certain terms and conditions as agreed
upon between the parties. This letter had been issued subject to a premises
ownership agreement which was subsequently been executed. The developer
had agreed to allot to the purchasers and the purchasers agreed to acquire the
property from the developer. This recital recognised the fact that the property
was under construction. The assessee subsequently entered into an agreement of transfer. The assessee sold one residential flat for a sale consideration
of Rs. 165 lakhs. In his computation of income, the assessee claimed the
indexed cost of acquisition by applying the cost inflation index for the financial year 2006-07 and worked out the long-term capital gains at Rs. 51.80
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lakhs. Against the gains, the assessee claimed deduction under section 54 of
the Income-tax Act, 1961 in view of purchase of another flat which was
registered for a sum of Rs. 122 lakhs. Accordingly, the assessee reflected nil
long-term capital gains on transfer of the flat. The Assessing Officer held that
the resultant gains would be short-term capital gains. Since the assessee
acquired the property only on August 6, 2010, the index for the financial year
2010-11 would apply. Further, the letter of allotment would become redundant by the documents registered on August 6, 2010. Since the property was
sold within a period of 41 days on September 18, 2010, the nature of capital
gains would be short-term capital gains in terms of the definition provided in
section 2(42A) and therefore, the benefit of indexation would not be available
to the assessee. Consequently, he denied the deduction under section 54 since
the deduction would apply only in the case of long-term capital gains. Finally,
he computed the short-term capital gains at Rs. 81.25 lakhs. The Commissioner (Appeals) held that the letter envisaged only a reserve of an allotment
and was a conditional allotment. Therefore, the letter was not an allotment
letter having legal validity to establish rights over the property. Therefore, the
allotment letter would not fall into the category of documents which proved
that the property was held by the assessee. Consequently, the action of the
Assessing Officer was upheld. On appeal :
Held, that what was acquired by the assessee and what had ultimately been
sold by the assessee was in pari materia. Thus the date of acquisition of the
right could not be taken as June 22, 2010. The assessee acquired the right on
October 14, 2006 which was ultimately sold on September 18, 2010. Therefore, since the holding period of the property was more than 36 months, the
resultant gains would be long-term capital gains. Consequently, the benefits
of indexation would be available since the financial year 2006-07. The assessee
submitted that the assessee’s deduction claim would fall under section 54F
and not under section 54 since what had been sold was merely a certain right
in the property. The facts were brought to the notice of the Commissioner
(Appeals) also. Therefore, the alternative claim as made by the assessee under
section 54F would be admissible. The Assessing Officer was directed to verify
the assessee’s claim under section 54F and recompute the income.
I. T. A. No. 2583/Mumbai/2018 (assessment year 2011-12).
Hari Raheja, authorised representative, for the assessee.
Ms. Jyothilakshmi Nayak, Departmental representative, for the
Department.
For the order please go to : http://www.taxlawsonline.com/sn
——————
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[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL — DELHI “G” BENCH ]
R. G. CONSULTANTS P. LTD.
v.

DEPUTY COMMISSIONER OF INCOME-TAX
(and vice versa)
N. K. BILLAIYA (Accountant Member) and
MS. SUCHITRA KAMBLE (Judicial Member)
February 20, 2020.
SS  ITA 1961, ss 68, 69
AY 2011-12
HF Assessee

Undisclosed cash—Money changer—Business requirements—
Cash bundles carrying tag of another bank—Common practice—
Cash books written day-to-day basis but in practice always a
time gap between book entries—No defect pointed out by Assessing Officer in books of account of assessee—Addition on basis of
suspicion and surmises not justified—Income-tax Act, 1961, s. 69.
Cash credit—Unsecured loans—Lenders either directors or
relatives of directors of assessee—Assessee furnishing permanent account number details, bank statements, confirmations
and copies of income-tax returns of lenders—None of lenders
entry providers—No cash deposited in lenders’ account prior to
issuing cheques—Assessee not purchasing cheque by paying
cash—Addition unsustainable—Income-tax Act, 1961, s. 68.
Information was received from the police authorities that two persons were
caught by them with two bags which contained unexplained cash of Rs. 1
crore. The two persons were employees of the assessee and the bags belonged
to the assessee. The director of the assessee was called to the spot. Pursuant to
this, survey operation under section 133A of the Income-tax Act, 1961 was
carried to verify the source of Rs. 1 crore found and retained by the police
authorities. The Assessing Officer observed that no proper books of account
were available at the office premises. The director claimed that the cash seized
by the police was duly recorded in the books of account and, accordingly, the
Assessing Officer asked the assessee to produce the books of account. The
Assessing Officer was of the firm belief that Rs. 1 crore found and seized was
never disclosed in the books of account. The cash withdrawn from the bank
amounted to Rs. 81.50 lakhs. The cash had been withdrawn in tranches.
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Another reason for disbelieving the assessee’s contention was that the
bundles of notes contained the slips of PNB wherein the claim was withdrawal from HDFC Bank. The Assessing Officer made addition of Rs. 1 crore on
account of unexplained cash under section 69. The Commissioner (Appeals)
confirmed the addition. On appeal :
Held, that the assessee was an authorised money changer. This line of
business required availability of cash in huge amounts as persons give dollars
to be exchanged in Indian currency. Considering the exchange rate, the
assessee had to carry heavy cash. The fact that the cash bundles carried the tag
of PNB should not be given weightage inasmuch as it was a common practice
amongst all banks to issue currency bundles as received by them. Moreover,
once a bundle of currency carried the tag of another bank, the issuing bank
need not count it again. Though the cash books were written on day-to-day
basis in practice there was always a time gap between the book entries. Books
were lying with the chartered accountant which had also been verified by the
Assessing Officer and when during the course of assessment proceedings the
books were produced, not a single defect had been pointed out by the
Assessing Officer in the books of account of the assessee. The entire addition
had been made on the basis of suspicions and surmises and such addition
could not be sustained.
The Assessing Officer found that a sum of Rs. 2.56 crores had been taken
as unsecured loan from the directors and their relatives. The assessee was
asked to justify the unsecured loans in the light of the provisions of section
68. The assessee submitted all the bank statements with copies of confirmations. The assessee was asked to produce all the creditors personally but the
assessee produced only one person. The Assessing Officer held that the assessee had failed to discharge the initial onus cast upon it by the provisions of
section 68 and made addition of Rs. 2.56 crores under section 68. The
Commissioner (Appeals) deleted the addition. On appeal :
Held, that all the lenders were either directors or relatives of the directors.
The assessee had furnished permanent account numbers details, bank
statements, confirmations and copies of income-tax returns of the lenders.
None of the lenders was alleged to be an entry provider. They have given loans
to the assessee out of their available balances and it was not the case of the
Department that prior to issuing cheques, there was a deposit of cash in the
lender’s bank account. Therefore, the assessee had not purchased cheques by
paying cash.
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I. T. A. Nos. 2515 and 4335/Delhi/2015 (assessment year 2011-12).
Ved Jain, Advocate, Ashish Goel, Chartered Accountant, and Ms
Umang Luthra, Advocate, for the assessee.
H. K. Charudhari, Commissioner of Income-tax-Departmental representative, and Saras Kumar, Senior Departmental representative, for
the Department.
For the order please go to : http://www.taxlawsonline.com/sn
——————
[2020] 78 ITR (Trib) (S. N.) 39 (Indore)

[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL — INDORE BENCH ]
SARWAR MOHD. KHAN
v.

ASSISTANT COMMISSIONER OF INCOME-TAX
KUL BHARAT (Judicial Member) and
MANISH BORAD (Accountant Member)
February 20, 2020.
SS  ITA 1961, ss 147, 148
AY 2008-09
HF Assessee

Reassessment—Scope of proceedings—Assessing Officer not
making any addition on items of income forming grounds for
notice—Addition made in reassessment already made in original assessment proceedings—Reassessment not valid—Incometax Act, 1961, ss. 147, 148.
The assessee was an individual earning income from other sources and
declared an income of Rs. 23,80,135 for the assessment year 2008-09. The
Assessing Officer made an addition of Rs. 39.40 lakhs on account of longterm capital gains. Penalty proceedings under section 271(1)(c) of the
Income-tax Act, 1961 for concealment of income were also initiated. The case
was reopened by issuance of notice under section 148 to the assessee. In
response to the notice the assessee declared the same income as in the original
return. The assessment was completed on an income of Rs. 63,20,140. The
Commissioner (Appeals) confirmed the reassessment. On appeal :
Held, that no addition was made by the Assessing Officer in the reassessment proceedings for the reasons recorded in the notice issued under section
148. If after issuance of notice under section 148 the Assessing Officer accepts
the contentions of the assessee and holds that the income which he initially
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formed a reason to believe had escaped assessment, had as a matter of fact not
escaped assessment, it was not open to him independently to assess some
other income. The assessment order was illegal since the Assessing Officer
had not made any addition on the “reasons to believe” recorded in the notice
issued under section 148 and had himself so admitted because the early withdrawal of the amount deposited in the capital gains account before the expiry
of the time period provided under section 54F had been offered to tax by the
assessee and shown as income for the assessment year 2011-12. Further the
addition of Rs. 39.40 lakhs made in the reassessment proceedings had already
been made during the course of the original assessment proceedings.
CIT v. Jet Airways (I.) Ltd. [2011] 331 ITR 236 (Bom), Ranbaxy
Laboratories Ltd. v. CIT [2011] 336 ITR 136 (Delhi) and Dipti Mehta
v. ITO (I. T. A. No. 2032/Kol/2018 dated March 1, 2019) followed.
I. T. A. No. 511/Indore/2018 (assessment year 2008-09).
S. S. Solanki, Chartered Accountant, for the assessee.
Lal Chand, Commissioner of Income-tax, for the Department.
For the order please go to : http://www.taxlawsonline.com/sn
——————
[2020] 78 ITR (Trib) (S. N.) 40 (Delhi)

[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL — DELHI “B” BENCH ]
DEEPAK GARG
v.

INCOME-TAX OFFICER
PRASHANT MAHARISHI (Accountant Member) and
K. NARASIMHA CHARY (Judicial Member)
February 19, 2020.
SS  ITA 1961, ss 28, 41(1)
AY 2012-13
HF Assessee

Business income—Benefit or amenity arising from business—
Remission or cessation of trading liability—Assessee’s father
leaving behind legal heirs and gold bars—Assessee introducing
gold left behind by his father into his business and showing
trade liability in his name and in name of other family as a
whole or individual legal heir—Assessing Officer accepting
purchase of gold and approving trading results—Not a case of
assessee introducing unaccounted or unexplained money into
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capital or of trade liability ceasing to exist—Income-tax Act,
1961, ss. 28, 41(1).
The assessee was in the business of trading in bullion and all types of gold
and diamond jewellery. For the assessment year 2012-13, he pleaded before
the Assessing Officer that his father had died intestate on May 15, 1993
leaving behind five legal heirs and some gold bars. The assessee commenced
his business in the latter half of the financial year 2010-11 relevant to the
assessment year 2011-12 with a view to utilise the gold bars and ornaments
left behind by his father. He passed a general entry on February 4, 2012
admitting the purchase amount by Rs. 5 lakhs and crediting it to a separately
opened ledger account in the name of his father. During the financial year
2011-12, he purchased gold ornaments, etc. worth Rs. 40 lakhs by crediting
a corresponding amount of Rs. 40 lakhs to the ledger account opened in his
name under legal advice since the gold did not belong to him exclusively but
equally to other legal heirs of his father. The Assessing Officer made addition
of Rs. 45 lakhs on account of sundry creditors. The Commissioner (Appeals)
confirmed the addition of Rs. 40 lakhs out of Rs. 45 lakhs. On appeal :
Held, that the Assessing Officer accepted the purchase of gold and
approved the trading results. Having accepted the trading results, it was not
open for the Assessing Officer to say that the assessee introduced unexplained
and unaccounted money into the capital. Inasmuch as the other legal heirs
were available and the debt was acknowledged in the books of account of the
assessee, it could not be said that the liability ceased to exist. It could not be
said that such a liability ceased to exist on the death of the assessee’s father
because the father of the assessee died in the year 1993 and the introduction
of gold of father into the business of the assessee took place in the assessment
years 2011-12 and 2012-13 only. Unless the benefit accrued to the assessee is
in nature of cash or money, section 28 of the Income-tax Act, 1961 had no
application and in the absence of cessation of liability, section 41(1) had no
application. All that had happened was that the assessee had introduced the
gold left behind by his father into his business and shown the trade liability
in his own name in the name of other family as a whole or individual legal
heir. Such an act could not be termed either as introduction of unaccounted
or unexplained money into the capital nor could the trade liability be said to
have ceased to exist. Thus the addition under section 28 read with section 41
could not be sustained.
Commissioner v. Mahindra and Mahindra Ltd. [2018] 404 ITR 1
(SC) applied.
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I. T. A. No. 3175/Delhi/2017 (assessment year 2012-13).
Lalit Mohan, Chartered Accountant, for the assessee.
Ms. Ashima Neb, Senior Departmental representative, for the
Department.
For the order please go to : http://www.taxlawsonline.com/sn
——————
[2020] 78 ITR (Trib) (S. N.) 42 (Chennai)

[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL —
CHENNAI “D” BENCH ]
AVM PRODUCTIONS
v.

ASSISTANT COMMISSIONER OF INCOME-TAX
N. R. S. GANESAN (Judicial Member) and
S. JAYARAMAN (Accountant Member)
March 4, 2020.
SS  ITA 1961, s 32
AY 2011-12, 2014-15
HF Department

Depreciation—Cost of construction of office block—Compensation paid for easement rights not accepted by Tribunal in
earlier years—High Court admitting assessee’s appeal against
Tribunal not a reason to take a view in favour of assessee—
Assessee not entitled to depreciation—Income-tax Act, 1961, s.
32.
The assessee added an amount of Rs. 3 crores claimed to have been paid to
B, to the cost of construction of its office building block contending that B had
filed a writ petition before the High Court objecting to the construction raised
by the assessee and obtained stay against the construction and withdrew from
the proceedings only after receiving an amount of Rs. 3 crores from the assessee. The assessee’s version was that without payment of the Rs. 3 crores its
construction could not have been raised. The Tribunal for earlier years had
held that in the petition the assessee’s name was nowhere mentioned. Thereafter, the parties entered into a compromise wherein the assessee paid Rs. 3
crores to B through bankers’ cheque. But in the memorandum no mention qua
the proof of payment in the terms of compromise note, it could not be accepted
the contention that the assessee had made any payment to B. The Tribunal
held that no payment had been made by the assessee to B. The authorities
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relying on the order of the Tribunal in the assessee’s case disallowed the claim
of depreciation for the assessment years 2011-12 and 2014-15. On appeal :
Held, that the assessee had not filed any order of the High Court having
modified or reversed the decision of the Tribunal in the assessee’s case. Just
because the High Court had admitted the appeals filed by the assessee, the
Tribunal could not take a different view in the present appeals filed by the
assessee.
I. T. A. No. 3131 and 3132/Chennai/2018 (assessment year 2011-12
and 2014-15).
R. Visvanathan, Chartered Accountant, for the assessee.
AR. V. Srinivasan, Joint Commissioner of Income-tax-Departmental
representative, for the Department.
For the order please go to : http://www.taxlawsonline.com/sn
——————
[2020] 78 ITR (Trib) (S. N.) 43 (Bangaluru)

[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL —
BENGALURU “A” BENCH ]
PRAGNYA CREST PROPERTIES PVT. LTD.
(earlier known as Habitat Pragnya Property Pvt. Ltd.)
v.

DEPUTY COMMISSIONER OF INCOME-TAX
PRADIP KUMAR KEDIA (Accountant Member) and
SMT. BEENA PILLAI (Judicial Member)
March 3, 2020.
SS  ITA 1961, s 37
AY 2012-13
HF Assessee

Business expenditure—Real estate development—Selling and
administrative costs—Expenses incurred in normal course of
business allowable after setting up of business although revenue not yet earned—Selling expenses allowable—Income-tax
Act, 1961, s. 37—Accounting Standard 7.
The assessee was in the business of real estate development and construction of commercial and residential building. It entered into two agreements :
agreement to sell and construction agreement. Possession of the apartment
would be given to customers on completion of the construction. According to
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the accounting policy adopted, the revenue from real estate under development was recognised upon transfer of all significant risks and rewards of
ownership of such real estate in terms of the contract entered into with buyers. For contracts under which the assessee was under obligation to perform
substantial acts, even after the transfer of significant risk and rewards, the
revenue was recognised on the percentage of completion method when the
state of completion of each project reached a reasonable level of progress. The
Assessing Officer observed that the assessee had claimed selling expenses of
Rs. 1,38,22,515 in the previous year relevant to the assessment year 2012-13
as revenue expenses. The assessee had not recognised any revenue from sale
of units in the year 2012-13. The assessee was in the development of a single
project where the sales had been recognised only in the subsequent years. The
selling expenses were mostly comprised of advertising expenses of the project.
In the absence of any revenue recognised from the project, the Assessing
Officer applied the doctrine of matching principle holding that only those
expenses relatable to sales revenue recognised in a year could be claimed as
revenue expenses. The Assessing Officer held that selling expenses claimed as
revenue expenditure required to be capitalised with the project cost and could
not be regarded as expenditure of revenue nature. The selling expenses were
thus disallowed by the Assessing Officer. The Commissioner (Appeals)
confirmed the action of the Assessing Officer.
Held, that Accounting Standard 7 provides that the selling and administrative costs are required to be excluded from the contract costs while drawing
financial statements. Hence, the action of the assessee was in line with the
parameters of Accounting Standard 7. Expenses incurred in the normal
course of business are required to be allowed after setting up of business
irrespective of whether the revenue was earned. The action of the assessee in
any case was a revenue neutral affair and the Revenue was not put to any tax
loss per se by such premature claim.
Sunny Vista Realtors Pvt. Ltd. v. Asst. CIT (I. T. A. No. 4580/
Mum/2013 dated January 11, 2017) followed.
I. T. A. No. 1576/Bang/2017 (assessment year 2012-13).
Sathyanarayanamurthi, Chartered Accountant, for the assessee.
B. R. Ramesh, Joint Commissioner of Income-tax, for the Department.
For the order please go to : http://www.taxlawsonline.com/sn
——————
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[2020] 78 ITR (Trib) (S. N.) 45 (Ahmedabad)

[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL —
AHMEDABAD “D” BENCH ]
DEEM ROLL-TECH LTD.
v.

DEPUTY COMMISSIONER OF INCOME-TAX
RAJPAL YADAV (Vice-President) and
T. S. KAPOOR (Accountant Member)
March 3, 2020.
SS  ITA 1961, s 271(1)(c)
AY 2011-12
HF Assessee

Penalty—Concealment of income—Furnishing inaccurate
particulars of income—Disallowance of interest expenses—
Sufficient interest-free funds available with assessee against
which it advanced meagre amount on which not charged interest—Interest expenses not disallowable—Opinion on part of
Assessing Officer that assessee diverted interest bearing funds
to interest-free advances ignoring fact that assessee had huge
interest-free reserves—Mere wrong claim not tantamount to
furnishing of inaccurate particulars of income or concealment
of income—Penalty not leviable in such cases—Income-tax Act,
1961, s. 271(1)(c).
The Assessing Officer made three additions : (i) Rs. 35 lakhs on account of
new share capital ; (ii) Rs. 1,51,697 disallowance out of interest expenses and
(iii) Rs. 12,020 disallowance out of interest. He further imposed penalty of
Rs. 12,05,630 at 300 per cent. on the income on which tax was sought to be
evaded. The Commissioner (Appeals) relied on the Tribunal’s decision in
favour of the assessee in respect of share capital and deleted the penalty.
However, he confirmed the penalty on account of disallowance out of interest
expenses. On appeal :
Held, that sufficient interest-free funds were available with the assessee
against which it had advanced a meagre amount on which it had not charged
interest. Therefore, the interest was not disallowable. Moreover, the Assessing
Officer had worked out the disallowance only on the basis of documents filed
by the assessee in the form of balance-sheet and the profit and loss account. It
was only a case of opinion on the part of the Assessing Officer that the assessee had diverted interest bearing funds to interest-free advances ignoring the
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fact that the assessee had huge interest-free reserves. The penalty was imposed
by calculating notional interest on interest-free advances. The assessee had
not concealed any particulars of income. Even if the assessee had made a
wrong claim a mere wrong claim could not amount to furnishing of inaccurate particulars of income or concealment of income. The penalty was not
sustainable.
CIT v. Reliance Petroproducts Pvt. Ltd. [2010] 322 ITR 158 (SC)
applied.
I. T. A. No. 1989/Ahd/2018 (assessment year 2011-12).
P. F. Jain, authorised representative, for the assessee.
Vinod Tanwani, Senior Departmental representative, for the Department.
For the order please go to : http://www.taxlawsonline.com/sn
——————
[2020] 78 ITR (Trib) (S. N.) 46 (Mumbai)

[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL —
MUMBAI “A” BENCH ]
ASSISTANT COMMISSIONER OF INCOME-TAX
v.

AMARTARA P. LTD.
SHAMIM YAHYA (Accountant Member) and
C. N. PRASAD (Judicial Member)
March 2, 2020.
SS  ITA 1961 ss 14A, 43(5), 50C
AY 2010-11, 2014-15
HF Assessee

Capital gains—Long-term capital gains—Transfer of asset by
partner to firm as capital contribution—Full value of consideration—Amount recorded in books of account of firm deemed to
be full value of consideration—Deeming fiction provided in
section 50C cannot be extended to compute full value—One
deeming section cannot be extended by importing another deeming section—Income-tax Act, 1961, ss 43(5), 50C.
Income—Disallowance of expenditure in earning exempt
income—Investments not generating any income—Disallowance
of interest component on borrowed funds utilised for making
investments cannot be made—Income-tax Act, 1961, s. 14A.
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The assessee transferred its land to a partnership in which it was one of the
partners. The plot was transferred as capital contribution of the assessee. The
consideration for the property was Rs. 5 crores. The assessee claimed the
indexed cost of acquisition at Rs. 9,49,22,008 declared a long-term capital
loss of Rs. 4,49,22,008 on transfer of its land to the firm. The Assessing
Officer observed that the value of the land for the proposes of stamp duty as
apparent from the relevant agreement submitted by the assessee was
Rs. 9,77,32,000. He worked out the long-term capital gains at Rs. 28,09,992
as against long-term capital loss computed by the assessee at Rs. 4,49,22,008.
He substituted the value under the provision of section 50C of the Income-tax
Act, 1961 and made an addition of Rs. 96,31,700 as against the long-term
capital gains computed by the assessee at Rs. 5,94,57,338 for the assessment
year 2014-15. The Commissioner (Appeals) referred to the order of the Tribunal in the assessee’s case and decided the issue in favour of the assessee. On
appeal :
Held, that section 45(3) comes into operation only in special cases of
transfer between a partnership and its partners and in such circumstances,
the amount recorded in the books of account of the firm shall be taken as full
value of consideration. Since the Act provides for deeming consideration to be
adopted for the purpose of section 48 another deeming fiction provided by way
of section 50C cannot be extended to compute the deemed full value of consideration as a result of transfer of a capital asset. Thus where profits or gains
arise from the transfer of a capital asset by a partner to a firm in which he is
or becomes a partner by way of capital contribution, then for the purpose of
section 48, the amount recorded in the books of account of the firm shall be
deemed to be the full value of consideration received or accruing as a result of
transfer of a capital asset. The Assessing Officer could not import another
deeming fiction created for the purpose of determination of full value of
consideration as a result of transfer of a capital asset by importing the provisions of section 50C.
Dy. CIT v. Amartara P. Ltd. (I. T. A. No. 6050/Mumbai/2016
dated December 29, 2017) followed.
The Commissioner (Appeals) held that the disallowance under section 14A
should be limited to the exempt income earned. He upheld the disallowance
only to the extent of exempt income earned. On appeal :
Held, that when the investments have not generated any income, no
disallowance on account of interest component on borrowed funds which
were utilised for making the investments could be made.
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Dy. CIT v. Amartara P. Ltd. (I. T. A. No. 6050/Mumbai/2016
dated December 29, 2017) followed.
I. T. A. Nos. 6181 and 5569/Mumbai/2018 (assessment years 201011 and 2014-15).
Michael Jerald for the Department.
None appeared for the assessee.
For the order please go to : http://www.taxlawsonline.com/sn
——————
[2020] 78 ITR (Trib) (S. N.) 48 (Chennai)

[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL —
CHENNAI “C” BENCH ]
PAUL XAVIER ANTONYSAMY
v.

INCOME-TAX OFFICER
MAHAVIR SINGH (Vice-President) and
M. BALAGANESH (Accountant Member)
February 28, 2020.
SS  ITA 1961, s 6(1), Expln 1(a)
AY 2015-16
HF Assessee

Double taxation relief—Residence—Period of stay in India—
Treaty provisions applicable both resident and non-resident—
Assessee employed in India and seconded on overseas assignment
for purpose of employment—Assessee staying in India for 151
days—Assessee qualified as non-resident in India—Treaty provision treating salary income taxable in country of residence—
Salary received for period in respect of services rendered by him
abroad—Not taxable in India—Income-tax Act, 1961, s. 6(1), Expln.
1(a)—Double Taxation Avoidance Agreement between India and
Australia, art. 15—Circular No. 13 of 2017 dated 11-4-20171.
The assessee was an individual, employed in GEII India. He was seconded
by GEII India on an overseas assignment for the purpose of employment with
GEII Australia during the year 2015-16. He stayed in India for 151 days and
left India for employment on August 30, 2014. Accordingly, he qualified as a
non-resident of India in accordance with Explanation 1(a) to section 6(1) of
1.

see [2017] 393 ITR (St.) 91.
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the Income-tax Act, 1961. He filed a return in the capacity of non-resident for
the assessment year 2014-15 admitting the salary income received by him in
India for the period April 1, 2014 to August 30, 2014. The salary income
received in Australia was claimed as not taxable in India in view of the fact
that services were rendered by the assessee in Australia, although monies
therefor were paid by GEII India into the bank account of the assessee in
India.The salaries for the period August 31, 2014 to March 31, 2015 were
paid by GEII India to the assessee by crediting the bank account of the assessee
in India after duly subjecting the salaries to deduction of tax at source. Hence,
the salary was included in form 16 of the assessee. The salary paid to the
assessee from August 31, 2014 to March 31, 2015 was later reimbursed to
GEII India by GEII Australia on the ground that the salary cost to the
employee should be absorbed as expenditure only in the books of GEII
Australia. The assessee claimed exemption under article 15(1) of the Double
Taxation Avoidance Agreement between India and Australia in respect of the
salary income received for the period August 31, 2014 to March 31, 2015 in
the sum of Rs. 39,20,337. On appeal :
Held, that the benefit of the Agreement shall be applicable to persons, who
are residents of both India as well as Australia. Hence, the contention of the
Department that the assessee being a non-resident and hence treaty benefit
could not be extended to the assessee was incorrect. Article 15 categorically
mentioned that salary income shall be taxable only in Australia, in the case
of an individual, who is a resident of Australia. The assessee was a resident of
Australia and non-resident of India during the year 2014-15. Hence, the
assessee would be entitled to the benefit of article 15 of the Agreement under
which salary income of a resident of Australia is taxable only in Australia.
Therefore the salary earned by the assessee in respect of services rendered in
Australia for the period August 31, 2014 to March 31, 2015 was taxable only
in Australia (this is also duly offered to tax by the assessee in Australia as
evident from Australian tax return filed by the assessee) and not in India.
Swaminathan Ravichandran v. ITO (I.T.) (I. T. A. No. 299/Mds/
2016 dated August 5, 2016) distinguished.
DIT (International Taxation) v. Prahlad Vijendra Rao [2018]
11 ITR-OL 241 (Karn), CIT v. Avtar Singh Wadhwan [2001] 247 ITR
260 (Bom) and Sumanabandyopadhyay v. Dy. DIT (International
Taxation) TS-281-H.C 2017 (Cal) followed.

ITR (Trib) (S.N.)—78—4
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I. T. A. No. 2233/Chennai/2018 (assessment year 2015-16).
Ashik Shah, Chartered Accountant, for the assessee.
Ms.Vijaya Prabha, Joint Commissioner of Income-tax-Departmental
representative, for the Department.
For the order please go to : http://www.taxlawsonline.com/sn
——————
[2020] 78 ITR (Trib) (S. N.) 50 (Chennai)

[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL —
CHENNAI “A” BENCH ]
K. GURUMURTHY
v.

INCOME-TAX OFFICER
N. R. S. GANESAN (Judicial Member) and
RAMIT KOCHAR (Accountant Member)
February 27, 2020.
SS  ITA 1961, ss 147, 148
AY 2011-12, 2012-13
HF Assessee

Appeal to Appellate Tribunal—Reassessment—Reconstruction
of records after floods—No specific deficiencies pointed out by
authorities in cash and bank books but generalised adverse
comments made—Assessee explaining sources of cash deposits
through cash and bank books by way of withdrawals from
banks, rent, partner remuneration from firm—Assessing Officer
to go through records and to point out specific defects and
escapement of income—Income-tax Act, 1961, ss. 147, 148.
The assessee was a senior citizen and claimed to be a freedom fighter
running a gas agency during the year 2012-13. The assessee filed his return
originally with the Assessing Officer for the assessment year 2011-12 but did
not file a return for the assessment year 2012-13. The case of the assessee was
reopened within four years under sections 147 and 148 of the Income-tax Act,
1961 for both the assessment years 2011-12 and 2012- 13. The assessee could
not produce the books of account and other documents or records during
assessment proceedings owing to floods in Chennai in December, 2015 as it
was claimed that records and documents were damaged in floods. The assessment was completed in March 2016 by the Assessing Officer for the assessment years. The factum of damage to records in floods in Chennai was later
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proved to be correct as accepted by the Assessing Officer in the remand report.
The assessee during the appellate proceedings conducted by the Commissioner (Appeals) filed reconstructed records including cash books, bank books, etc.
but the Commissioner (Appeals) dismissed the appeals filed by the assessee for
both the assessment years. The assessee filed three rectification petitions
under section 154 before the Commissioner (Appeals). The first two were
dismissed by the Commissioner Appeals) as the petitions were filed manually
while the third rectification petition under section 154 was e-filed which was
later adjudicated by the Commissioner (Appeals) on the merits. The Commissioner (Appeals) called for a remand report from the Assessing Officer wherein the Assessing Officer accepted the contention of the assessee that it was due
to floods in Chennai the assessee could not produce his record. The Commissioner (Appeals) observed that the source for cash deposits were not explained
with the cogent evidence. On appeal :
Held, that the assessee had tried to explain the sources of cash deposits
before the Tribunal through cash and bank books filed before the Tribunal by
way of withdrawals from banks, rent, partner remuneration from firm, etc.
which needed verification. No specific deficiencies were pointed out by the
authorities in the cash and bank books while generalised adverse comments
were made by the authorities. There was a need for verification of cash and
bank books entries vis-à-vis the cash deposits and co-relation with income
declared by the assessee before the Department in the return filed and consequently due taxes paid to the Department on such income claimed to be the
sources of deposits. Thus for this limited verification the matter was remanded
to the Assessing Officer for both the years. The Assessing Officer was directed
to go through the records produced by the assessee and to point out specific
defects or escapement of income leading to culmination of income which had
escaped assessment and which needed to be brought to tax in the hands of the
assessee instead of making generalised comments.
I. T. A. Nos. 2921 and 2922/Chennai/2018 (assessment years 201112 and 2012-13).
N. Viswanathan, Advocate, for the assessee.
A. R. V. Sreenivasan, Joint Commissioner of Income-tax, for the
Department.
For the order please go to : http://www.taxlawsonline.com/sn
——————
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[2020] 78 ITR (Trib) (S. N.) 52 (Visakhapatnam)

[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL —
VISAKHAPATNAM “SMC” BENCH ]
INCOME-TAX OFFICER
v.

PAKKI PRABHAKAR RAO AND OTHERS
V. DURGA RAO (Judicial Member)
February 28, 2020.
SS  ITA 1961, s 45(5A)
AY 2009-10
HF Assessee

Capital gains—Cost of construction—Area-sharing agreement—Developer giving certain pre-agreed constructed area to
land owner in consideration for land owner allowing
construction on its land—Land owner required to pay tax on
capital gains at time of entering into development agreement
and giving possession of land to developer for construction—
Consideration to landlord would be cost of construction to
developer—Income-tax Act, 1961, s. 45(5A).
The assessee declared a total income of Rs. 50,516 as capital gains. The
Assessing Officer assessed the capital gains at Rs. 7,64,090. Subsequently, he
issued a notice under section 148 of the Income-tax Act, 1961 on the ground
that under a development agreement with the developer for development of
the property on sharing system for construction of residential and commercial apartments, the assessee along with the two brothers had received total
extent of 13700 square feet built-up area towards their half portion of share
in the complex in lieu of exchange of 413 square yards and the sale consideration for exchange of 413 square yards of land was Rs. 1,33,39,900 as per the
value of Sub-Registrar and accordingly the capital gains at Rs. 27,81,371
were to be computed as against the taxable capital gains computed at
Rs. 7,64,090. In reply, the assessee submitted that the cost of construction to
the developer formed part of the full value of consideration in the case of
development agreement. The Assessing Officer did not agree with the explanation of the assessee and calculated the capital gains adopting the rate of
32,300 per square yard according to the Sub-Registrar’s value. The Commissioner (Appeals) held that deemed consideration to the landlord would be the
cost of construction to the developer and directed the Assessing Officer to
adopt the consideration as cost of construction to the developer. On appeal :
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Held, that under the development agreement the developer was to give a
certain pre-agreed constructed area to the land owner in consideration for the
land owner allowing the construction on his land. The land owner was
required to pay tax on the capital gains arising on the transfer of land at the
time of entering into the development agreement and giving possession of the
land to the developer for construction thereon, while he would receive the
consideration in the form of constructed area. Hence the consideration to the
landlord would be the cost of construction to the developer. Section 45(5A)
was introduced by the Finance Act, 2017 effective from the assessment year
2018-19, prescribing the taxability of area-sharing arrangement under a
development agreement in the hands of the land owner, according to which
the cost of acquisition of the share in the project being land or building or
both, in the hands of the land owner shall be the stamp duty value which was
to be the deemed full value of consideration. Hence, it could be presumed that
prior to the amendment, the deemed consideration to the landlord would be
the cost of construction to the developer. Thus the Assessing Officer had to
adopt the cost of construction in the hands of the developer to ascertain the
capital gains.
I. T. A. Nos. 445 to 447/Vizag/2019 (assessment year 2009-10).
B. Rama Krishna, Senior Departmental representative, for the
Department.
N. S. S. H. Bhaskar, Chartered Accountant, for the assessee.
For the order please go to : http://www.taxlawsonline.com/sn
——————
[2020] 78 ITR (Trib) (S. N.) 53 (Delhi)

[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL — DELHI “E” BENCH ]
MEENU KAPOOR
v.

ASSISTANT COMMISSIONER OF INCOME-TAX
BHAVNESH SAINI (Judicial Member) and
PRASHANT MAHARISHI (Accountant Member)
February 25, 2020.
SS  ITA 1961, s 68
AY 2016-17
HF Assessee

Cash credits—Unsecured loans—Assessee producing sufficient
documentary evidence on record to prove identity of creditors,
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their creditworthiness and genuineness of transaction—Assessing Officer not making any enquiry with regard to asset and
amount held by creditors in their bank accounts with their
source—Assessing Officer could not draw any adverse inference
against assessee—Assessee need not prove source of source—No
unexplained credits in hands of assessee—Income-tax Act, 1961,
s. 68.
The assessee derived income from house property and interest from the
bank and bonds. In the year under 2016-17 she purchased a property and paid
Rs. 11,65,50,100. The source of the funds for purchase of property was
unsecured loans taken from various related and unrelated parties. All these
loans were given interest-free to the assessee, except one party which made an
interest provision at nine per cent. per annum. The total loan was in a sum
of Rs. 10,20,45,840 from five parties. The Assessing Officer noted from the
details on record that the amounts credited by these parties were highly
disproportionate to their returned incomes. While the assessee’s income was
only Rs. 30 lakhs she had made investment of Rs. 11.65 crores from loans and
she had not explained how she was going to repay the loans or whether she
had capacity to repay them. The Assessing Officer noted that the assessee had
no capacity to take such huge loans and no capacity to purchase residential
property of more than Rs. 11 crores from unaccounted sources of income. The
Assessing Officer noted that the onus was not discharged just by providing
confirmations, acknowledgment of income-tax returns and bank statements,
if no known sources of funds proportionate to the loan advanced were visible
from the documents submitted. He held that these were unexplained loans
and made an addition of Rs. 10,20,45,840. The Commissioner (Appeals)
upheld the addition under section 68 of the Income-tax Act, 1961. On appeal :
Held, that the assessee explained that the loan amount was taken from the
five parties for purchase of property, out of which, four creditors were family
members and related concerns of the assessee. The assessee filed confirmation
of accounts from all these creditors supported by income-tax returns, permanent account numbers, bank statements and computation of income, statements of financial assets and details and source of funds received by them.
Mostly, the source of deposits was their matured fixed deposits and sale of
properties. All these creditors had sufficient funds in their bank accounts to
give loans to the assessee. No cash was found deposited in the accounts of the
creditors before giving loans to the assessee. The assessee was not required to
explain why interest was not paid on loan to the family concern. It was a
settlement between the family members whether to charge interest or not. The
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Assessing Officer could not dictate terms to the assessee and her family
members in this regard. The Assessing Officer did not doubt the identity of
the creditors and their creditworthiness. The Assessing Officer merely doubted the genuineness of the transaction because of the disproportionate income
of the creditors as regards the loans advanced to the assessee. In case Assessing Officer had any doubt on any point, he could have summoned all the
creditors and recorded their statements on oath to find out the truth. Since all
the creditors had sufficient funds in their bank accounts and they had
confirmed giving loans to the assessee, the initial burden upon the assessee to
prove all the three ingredients of section 68, i. e., identity of the creditors, their
creditworthiness and genuineness of the transaction, was discharged, particularly when all the creditors were assessed to tax and the transactions were
routed through banking channels only. The Assessing Officer did not make
any enquiry into the matter on the documentary evidence furnished by the
assessee and merely rejected the claim of the assessee on irrelevant reasons
that the creditors had income disproportionate to the loans advanced to the assessee. The Assessing Officer failed to examine the creditworthiness of the
creditors from the source explained in their bank accounts. Since no further
investigation had been carried out by the Assessing Officer on the documentary evidence filed by the assessee, the Assessing Officer could not fasten the
assessee with such liability under section 68. The Assessing Officer failed to
carry his suspicion to logical conclusion by further investigation. Therefore,
the Assessing Officer could not draw any adverse inference against the
assessee. In the law the assessee need not prove source of the source.
CIT v. Kamdhenu Steel and Alloys Ltd. [2014] 361 ITR 220 (Delhi), CIT v. Winstral Petrochemicals P. Ltd. [2011] 330 ITR 603
(Delhi), CIT v. Value Capital Services Pvt. Ltd. [2008] 307 ITR 334
(Delhi), CIT v. Orissa Corporation P. Ltd. [1986] 159 ITR 78 (SC),
Dy. CIT v, Rohini Builders [2002] 256 ITR 360 (Guj) P. K. Sethi v.
CIT [2006] 286 ITR 318 (SC), CIT v. Dwarkadhish Investment P.
Ltd. [2011] 330 ITR 298 (Delhi) and Zafa Ahmed and Co. v. CIT
[2013] 30 taxmann.com 267 (All) followed.
I. T. A. No. 8333/Delhi/2019 (assessment year 2016-17).
R. K. Singhal, Chartered Accountant, for the assessee.
Ms. Pramita M. Biswas, Commissioner of Income-ax-Departmental
representative, for the Department.
For the order please go to : http://www.taxlawsonline.com/sn
——————
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[2020] 78 ITR (Trib) (S. N.) 56 (Delhi)

[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL — DELHI “E” BENCH ]
ADDITIONAL COMMISSIONER OF INCOME-TAX
v.

NATIONAL RESEARCH DEVELOPMENT CORPORATION
BHAVNESH SAINI (Judicial Member) and
PRASHANT MAHARISHI (Accountant Member)
February 26, 2020.
SS  ITA 1961, s 37(1), Expln. 1
AY 2011-12, 2012-13
HF Assessee

Business expenditure—Expenses prohibited by law—Grants—
Assessee receiving grants on annual basis and grants used in
accordance with directions of Government—Assessing Officer
allowing salary expenses in preceding year—Assessing Officer
should not have taken a different stand in current year—
Salary paid to all old employees who worked for assessee and
expenses genuine—Expenses wholly and exclusively for purpose
of business—Deductible—Income-tax Act, 1961, s. 37(1), Expln. 1.
The assessee received grants from the Ministry of Science and Technology,
Government of India. The grants were to be used in accordance with the
directions issued by the Ministry. The Assessing Officer noted that as per the
auditor’s report, the assessee had violated the cap limit of Rs. 1.23 crores for
the technology promotion programme and Rs. 1.25 crores for the invention
promotion programme. He was of the view that the Government had
sanctioned the grant for expenditure and put the cap limit for making the
payments. The assessee had transferred all excess expenses of Rs. 178.33 lakhs
to schedule O of the income and expenditure account and added it in the
figure of Rs. 177.86 lakhs pertaining to NRSC. The assessee had been following
the policy for a long time maintaining the books of the invention promotion
programme and the technology promotion programme separately, wherein
unspent money received in grant had always been shown as liabilities being
advance from the Government and no profit was shown in the books of the
assessee. He observed that higher expenditure projected by the assessee under
these may be allocated to new activities head. However, the assessee had
debited the expenses on account of salary amounting to Rs. 1.78 crores
during the instant year which was allocated to the invention promotion
programme and technology promotion programme projects. He noted that the
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assessee had chosen to divert the expenditure from the Government grant
head to the normal profit and loss account thereby debiting this amount.
Therefore, it was clear that the sudden and huge rise in expenditure on
account of wages was due to the debit of grants related expenditure amounting to Rs. 1.78 crores, which would not otherwise have been claimed as a loss
or adjusted against profits. The Assessing Officer accordingly made the
addition. The Commissioner (Appeals) held that the expenditure of Rs. 178
lakhs under the head salary expenditure was justified and deleted the disallowance made by the Assessing Officer. On appeal :
Held, that the assessee received grants on annual basis and the grants had
been used by the assessee in accordance with the directions of the Government. In the preceding assessment year, the Assessing Officer had accepted
the assessee’s claim without any objection. Therefore, when the same policy
had been followed by the assessee and accepted by the Assessing Officer, he
should not have taken a different stand. Further the assessee had made it very
specifically clear that salary was paid to all old employees who had worked for
the assessee and the expenses were genuine. Tax had been deducted on the
salary and paid to the Government. All the employees had worked for the
assessee. Therefore, the assessee had incurred the salary expenses which were
exclusively for the purpose of business activities. No case was made out by the
Assessing Officer that making salary payment was an offence or something
prohibited by law. Therefore, Explanation 1 to section 37 of the Income-tax
Act, 1961, would not be attracted in the case of the assessee.
I. T. A. Nos. 505 and 1013/Delhi/2017 (assessment years 2011-12
and 2012-13).
Ms. Rakhi Vimal, Senior Departmental representative, for the Department.
Niren Gupta, Chartered Accountant, for the Department.
For the order please go to : http://www.taxlawsonline.com/sn
——————
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[2020] 78 ITR (Trib) (S. N.) 58 (Bangalore)

[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL —
BANGALORE “B” BENCH ]
LALITAMBA PATTINA SOUHARDA SAHAKARI
NIYAMITHA
v.

PRINCIPAL COMMISSIONER OF INCOME-TAX
N. V. VASUDEVAN (Vice-President) and
B. R. BASKARAN (Accountant Member)
February 26, 2020.
SS  ITA 1961, ss 2(19), 80P(2)
AY 2014-15
HF Assessee

Co-operative society—Special deduction—Assessee registered
under Karnataka Souharda Sahakari Act, 1997—Is a co-operative society—Entitled to deduction—Income-tax Act, 1961, ss.
2(19), 80P(2).
Held, that the assessee-society registered under the Karnataka State
Sahakari Souharda Act, 1997 could be regarded as a co-operative society
within the meaning of section 2(19) of the Income-tax Act, 1961 entitled to
the benefit of deduction under section 80P(2).
Swabhimani Souharda Credit Co-operative Ltd. v. Government of India [2020] 421 ITR 670 (Karn) relied on.
I. T. A. No. 1196/Bang/2019 (assessment year 2014-15).
S. V. Ravishankar, Advocate, for the assessee.
Muzaffar Hussain, Commissioner of Income-tax-Departmental
representative, for the Department.
For the order please go to : http://www.taxlawsonline.com/sn
——————
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[2020] 78 ITR (Trib) (S. N.) 59 (Mumbai)

[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL —
MUMBAI “SMC” BENCH ]
NAFISA ABIZAR BANATWALA
v.

INCOME-TAX OFFICER
SAKTIJIT DEY (Judicial Member) and
G. MANJUNATHA (Accountant Member)
March 4, 2020.
SS  ITA 1961, s 50C
AY 2013-14
HF Assessee

Capital gains—Long-term capital gains—Full value of consideration—Stamp duty valuation deemed sale consideration—
Procedure—Assessing Officer to get valuation done through
District Valuation Officer—Income-tax Act, 1961, s. 50C(2).
The assessee declared long-term capital gains of Rs. 2,23,544 on sale of a
flat. The Assessing Officer found that the stamp duty authority had valued
the property for stamp duty purposes at Rs. 37.80 lakhs as against the
declared sale consideration of Rs. 30 lakhs. The Assessing Officer called upon
the assessee to explain why the value determined by the stamp duty authority
should not be adopted as deemed sale consideration for computing long-term
capital gains. The Assessing Officer rejected the submissions of the assessee
and treated the value determined for stamp duty purposes as the deemed sale
consideration and computed the long-term capital gains accordingly.
Further, he disallowed deduction claimed by the assessee towards amenities
and cost of repairs and renovation and brokerage fee while computing the
long-term capital gains. The Commissioner (Appeals) affirmed this. On
appeal :
Held, (i) that the Assessing Officer had invoked the provisions of section
50C(1) of the Income-tax Act, 1961 to determine the long-term capital gains
by adopting the value determined by the stamp valuation authority as the
deemed sale consideration. However, before doing so, he had not made any
reference to the District Valuation Officer to determine the value of the property in terms of section 50C(2). Irrespective of the fact whether the assessee
objects to the stamp duty valuation or not, the Assessing Officer has to get
the valuation done through the District Valuation Officer in terms of section
50C(2). The assessee had filed the valuation report obtained from a registered
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valuer valuing the property at Rs. 27,20,000. The valuation was not before
the Departmental authorities. The valuation done by the registered valuer
had to be examined by the Assessing Officer and the District Valuation
Officer. Therefore, the issue was remanded to the Assessing Officer for fresh
adjudication after complying with the provisions of section 50C(2) by
referring the valuation of the property to the District Valuation Officer.
(ii) That the disallowance of the assessee’s claim of deduction was primarily on the reasoning that it was not supported by proper evidence. The issue
was remanded to the Assessing Officer for fresh adjudication so that the
assessee had an opportunity to furnish the required evidence to prove her
claim. The Assessing Officer was directed to decide the issue after allowing
the assessee due opportunity of being heard.
I. T. A. No. 974/Mumbai/2019 (assessment year 2013-14).
Ravindra Poojary for the assessee.
Saurabh Deshpande for the Department.
For the order please go to : http://www.taxlawsonline.com/sn
——————
[2020] 78 ITR (Trib) (S. N.) 60 (Delhi)

[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL — DELHI “A” BENCH ]
AVV ENTERPRISES P. LTD.
v.

DEPUTY COMMISSIONER OF INCOME-TAX
H. S. SIDHU (Judicial Member) and
N. K. BILLAIYA (Accountant Member)
March 5, 2020.
SS  ITA 1961, ss 200A, 234E
AY 2013-14, 2014-15
HF Assessee

Deduction of tax at source—Fee for default in furnishing
statement—Provision prospective—No demand could be made
for assessment years for periods prior to 1-6-2015—Income-tax
Act, 1961, ss. 200A, 234E.
The provisions of section 200A(l)(c), (d) and (f) of the Income-tax Act,
1961 came into force with effect from June 1, 2015 and hence, there was no
authority or competence or jurisdiction on the part of the Department to
compute and determine the fee under section 234E in respect of an assessment
year relevant to an earlier period or returns prior to June 1, 2015. When no
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express authority was conferred by the statute under section 200A prior to
June 1, 2015 for computation of any fee under section 234E nor its determination, the demand or the intimation for the previous period or previous year
prior to June 1, 2015 could not have been made.
Held accordingly, that in the light of the effective date of amendment,
i. e., June 1, 2015 the Assessing Officer was directed to delete the fee levied
under section 234E for the assessment years 2013-14 and 2014-15.
Fatheraj Singhvi v. Union of India [2017] 10 ITR-OL 509 (Karn)
and Vkare Bio Sciences Pvt. Ltd. v. Dy. CIT (I. T. A. Nos. 2308 to
2310/Delhi/2017 dated August 30, 2019) followed.
I. T. A. Nos. 2312 and 2322/Delhi/2017 (assessment years 2013-14
and 2014-15).
None appeared for the assessee
Ms. Rakhi Vimal, Senior Departmental representative, for the
Department.
For the order please go to : http://www.taxlawsonline.com/sn
——————
[2020] 78 ITR (Trib) (S. N.) 61 (Visakhapatnam)

[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL —
VISAKHAPATNAM BENCH ]
TAMILNAD MERCANTILE BANK LTD.
v.

DEPUTY COMMISSIONER OF INCOME-TAX (TDS)
V. DURGA RAO (Judicial Member) and
D. S. SUNDER SINGH (Accountant Member)
March 6, 2020.
SS  ITA 1961, s 201(1), (1A)
AY 2010-11
HF Department

Deduction of tax at source—Interest—Joint deposit holders—
Assessee not furnishing actual tax liability or details—Calculation of tax deduction at source liability in respect of 162
cases justified—Income-tax Act, 1961, s. 201(1), (1A).
The assessee was a banking company. The Assessing Officer found that
the assessee had paid interest on deposits to the extent of Rs. 6,00,34,859 out
of which interest payment of Rs. 3,80,32,971 was within the threshold limit
for deduction of tax at source. The assessee had not aggregated the interest

© Company Law Institute of India Pvt. Ltd.

ITR's Tribunal Tax Reports

62

23-3-2020

ITR's Tribunal Tax Reports (Short Notes)

176

[Vol. 78

payments made to a single depositor having multiple accounts, and on deposits
made in joint names for arriving at the liability for deduction of tax at source
and since the aggregate interest exceeded the threshold limit for deduction of
tax at source, he treated the assessee as the assessee-in-default for failure to
deduct tax at source under section 194A to the extent of interest payment of
Rs. 2,32,63,095 under section 201(1) and (1A). He treated the assessee as the
assessee-in-default for non-submission of form 15G and form 15H to the
extent of Rs. 1,00,042 under section 201(1) and Rs. 30,000 under section
(1A) aggregating to Rs. 1,32,042 in the case of joint deposit as per Circular
No. 256. The Commissioner (Appeals) allowed the assessee’s appeal on interest payment in respect of form 15G and form 15H. In respect of deposits held
in joint names, he took the view that tax at source required to be deducted on
the aggregate amounts of interest payments where it exceeded the threshold
limit. He considered the Central Board of Direct Taxes letter to the Indian
Bank Association on bank deposits wherein the Board had clarified that in the
case of deposits in joint names, the applicability of provisions under section
194A with reference to the limit of Rs. 10,000 was to be considered only in
the hands of the first deposit holder. Accordingly, he deleted the tax deduction
at source liability under section 201 and interest under section 201(1), (1A)
to the extent of Rs. 5,03,108 in 82 cases and confirmed the amount to the
extent of Rs. 68,24,522 in 162 cases after examination of the details filed by
the assessee before him. On appeal :
Held, that the assessee neither furnished the actual liability nor furnished
the details. It could not bring any mistake of calculation of tax liability under
section 201 and 201(1A). Therefore, there was no mistake in the tax calculation. The Commissioner (Appeals) had correctly calculated the tax deduction
at source liability in respect of 162 cases.
I. T . A. No. 257/Vizag/2017 (assessment year 2010-11).
D. L. Narasimha Rao, authorised representative, for the assessee.
V. Rama Mohan, Departmental representative, for the Department.
For the order please go to : http://www.taxlawsonline.com/sn
——————
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[2020] 78 ITR (Trib) (S. N.) 63 (Mumbai)

[BEFORE THE INCOME-TAX APPELLATE TRIBUNAL — MUMBAI “B” BENCH ]
MD. HUSSAIN HABIB PATHAN
v.

ASSISTANT COMMISSIONER OF INCOME-TAX
SANJAY ARORA (Accountant Member) and
C. N. PRASAD (Judicial Member)
March 6, 2020.
SS  ITA 1961, s 24(1)(b)
AY 2009-10
HF Assessee

Income from house property—Interest on borrowed capital—
Part of self-owned house property let to unmarried son and
daughter—Private arrangement—No evidence that arrangement not genuine—Loss on account of interest to be adjusted
against rental income—Genuine arrangement could not be
disregarded as resulting to minimise assessee’s tax liability—
Interest on entire property not allowable as rental income
part of house property—Assessing Officer to give definite
reasons for disagreement in whole or in part with assessee’s
working—Income-tax Act, 1961, s. 24(1)(b).
The assessee had claimed a loss of Rs. 15,32,120 under the head “Income
from house property on account of interest on borrowed capital at
Rs. 21,62,120, adjusting it against the rental income of Rs. 9 lakhs. The
Assessing Officer held that the assessee’s major son and major daughter
resided thereat along with the assessee’s other family members. According to
him nobody would charge rent for residence from his own son and daughter,
particularly considering that both were unmarried and living together with
their family at it was self-owned abode. The arrangement was therefore
regarded merely as a tax reducing device adopted by the assessee, liable to be
ignored. Treating the house property as a self-occupied property, the Assessing Officer restricted the claim of interest under section 24(1)(b) of the
Income-tax Act, 1961 to Rs. 1,50,000, and which was confirmed by the
Commissioner (Appeals). On appeal :
Held, that the arrangement was highly unusual particularly considering
that the rent was in respect of a self-owned property, i. e., the family’s residence
with the assessee’s son and daughter being unmarried. Being a private
arrangement not involving any third party not informing the co-operative
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housing society may not be of much consequence. The Department had rested
merely by doubting the genuineness of the arrangement without probing the
facts further.The assessee’s major son and daughter were financially independent or substantially so with independent incomes, sharing the interest
burden of their common residence with their father. And, as such, instead of
transfer of funds to him per se they had, by mutual agreements, paid rent, as
that would, apart from meeting the interest burden to that extent, also allow
tax saving to the assessee-father. A genuine arrangement could not be disregarded because it resulted or operated to minimise the assessee’s tax liability.
There was nothing on record to further the Department’s case of the arrangement being not a genuine arrangement, i. e., apart from being unusual. The
house property the family residence of the family, was, in view of the rent
agreements, both a self-occupied and a let out property. Therefore interest
claimed qua the entire property could not be allowed in full against the rental
income, which was qua a part of the house property. Therefore the assessee’s
interest claim could not be allowed in full and shall have to be suitably
proportioned, even as agreed to by the assessee, restricting the interest claim
relatable to the self-occupied part thereof to, as allowed, Rs. 1.50 lakhs. The
assessee shall provide a reasonable basis for such allocation as well as the
working of the area let. In view of the joint residence, be that no area (portion)
was specified in the rent agreements. The number of family members living
jointly, their living requirements – which may not be uniform, fair rental
value of the property, etc., were some of the parameters which could be
considered for the purpose. The Assessing Officer shall adjudicate thereon by
a speaking order, giving definite reasons for being in disagreement, where so,
in whole or in part, with the assessee’s working, within a reasonable time.
Union of India v. Azadi Bachao Andolan [2003] 263 ITR 706
(SC) and Vodafone International Holdings B. V. v. Union of
India [2012] 341 ITR 1 (SC) applied.
I. T. A. No. 4058/Mumbai/2013 (assessment year 2009-10).
Kirit Mehta, Chartered Accountant, for the assessee.
Ms. Kavita P. Kaushik, Departmental representative, for the Department.
For the order please go to : http://www.taxlawsonline.com/sn
——————
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